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PREFACE. 


In  bringing  this  Book  before  the  public  we  have 
endeavoured  to  meet,  bo  far  as  possible,  the  require- 
ments of  those  who  have  not  ready  access  to  large 
libraries  of  reference;  and  with  this  object  in  view  we 
have  not  contented  ourselves  with  merely  referring  the 
reader  to  the  cases  which  decide  or  illustrate  the  various 
principles  of  the  Law  of  Designs,  but  have  in  many 
instance-,  and  especially  in  the  more  important  ca 
set  out  the  facts  and  quoted  extensively  from  the 
judgments.  We  have  also,  in  dealing  with  any 
doubtful  points,  discussed  the  cases  and  enactments 
bearing  on  that  point  and  explained  the  conclusions 
which  it  appears  to  us  should  be  drawn  from  them. 

As  many  of  the  provisions  of  the  Patents,  Designs  and 
Trade  Marks  Acts,  1883—1888,  deal  alike  with  Patents, 
Designs,  and  Trade  Mark-.  Patent  and  Trade  Mark  (  !ases 
are  referred  to  as  authorities  on  all  questions  coming 
within  the  scope  of  those  provisions,  and  also  on  all 
general  points  such  as  Practice,  Costs,  &C.  ;  but  other- 
wise we  have  confined  ourselves  as  much  as  possible  to 
the  reported  cases  on  Designs.  For  purposes  of  con- 
ciseness, only  one  reference  is  given  in  the  text,  and  as 
practically  all  the  cases  relating  to  Designs  since  188J 
are  to  be  found   in  the  "  Reports  of    Patent   Cases,"  the 


vi  I'KI'.l'Ai  1  . 

references  in  the  text  to  cases  Bince  thai  date  are  usually 
made  to  those  Reports;  but  when  cases  are  reported  in 
oilier  Reports  the  references  to  such  Reports  will  be 
found  in  the  List  of  Cases,  which  we  have  tried  to 
make  as  complete  as  possible.  In  order  i«)  facilitate  the 
turning  up  of  reference-,  in  all  cases  where  reference  is 
intended  to  a  particular  passage  in  a  reported  case,  the 
number  of  the  particular  page  where  the  passage  occurs 
is  given,  preceded  by  the  letter  "p";  in  other  cases  the 
reference  is  given  in  the  usual  way. 

Recognizing  the  fact  that  the  Index  is  a  very 
important  part  of  a  law  book,  we  have  given  consider- 
able attention  to  its  compilation,  and  hope  that  it  may 
prove  a  serviceable  guide  to  the  reader. 

We  also  hope  that  the  book  may  prove  useful  and 
intelligible  to  the  large  number  of  persons  outside  the 
legal  profession  to  whom  the  Law  of  Designs  is  of 
practical  interest. 

HARRY  KNOX. 
JESSE  W.  HIND. 
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COPYRIGHT  IN  DESIGNS. 


PART  I. 

?Z.ato  anti  practice. 


CHATTER  I. 

HISTORY    OF   Till:    LAW    OF    DESIGNS. 

There  were  several  enactments  Eor  tli<'  protection  <»[  new  designs 
prior  tu  ili"  Patents,  Designs,  and  Trade  Marks  Act,  L883,  winch 
La  tin-  principal  Act  now  in  force  relating  to  designs.  These 
earlier  Acts  are  brielly  set  out  in  this  chapter,  but  only  the 
principal  Features  of  each  are  mentioned,  as  they  are  all  now 
repealed  by  the  Ad  of  1883.  The  Acts  from  1842  to  1875 
inclusive  are  still,  however,  of  some  importance,  as  many  of  their 
provisions  were  re-enacted,  in  some  cases  bodily,  in  others  with 
slight  modifications,  by  the  Act  of  1883,  so  that  decisions  under 
such  of  the  provisions  of  these  Acts  as  have  been  substantially 
re-enacted  are  still  authorities  of  more  or  less  weight.  In 
construing  the  present  Acts,  moreover,  it  is  often  of  great 
assistance  to  compare  the  language  of  these  earlier  Acts  when 
dealing  with  the  same  points.  These  Acts  are  therefore  set  out 
in  full  in  Appendix  (  '. 

A  list  is  here  given  of  the  various  statutes  relating  to  designs: — 


ealed 
1787. 

ITS'.'. 

by  Act  of  1S12 — - 
27  Geo.  3,  c.  38. 
29  Geo.  3,  c.  19. 

I;.  }■■  aled  by  Act  of  1SS3 — 
L842.     5  X  <>  Vict,  o.  100. 
1843.     6  &  7  Vict.  0. 

13  &  1  I  Vict.  o.  L04. 

1794. 

31  Geo.  3,  c.  23. 

1858. 

21  &  22  Vict.  o.  7". 

1839. 
1839. 

2  ft  :s  Vict.  c.  13. 
2  &  3  Vict.  c.  17. 

L861. 
L876. 

•Ji  &  -J".  Vict.  o.  ;  . 
28  &  29  Vi- 1.  ,  , 

•  ict.  c.  93. 

Statutes  now 

IX  IV: 

L88  1. 

•IG  &  47  Vict.  c.  57. 

1886. 

.  37. 

L886. 

48  &  49  Vict.  c.  63. 

lvss. 

51  &52  Vict.  o. 

K. 


i.wv   \\i>  PB  \<  1 1<  l  . 

Tli'-  lh  ■  ry  i  aaotmenl  dealing  with  designs  and  their 

.  was  tl.  18.    This  enacted  thai  any 

I        -a   who  should   invent,  design,  ami   print    and   beoome  ths 

propri  any  new  and  original  patters  for  printing  linens, 

i-  muslins,  should  have  the  .-"1''  righl  of  printing 

two  months  from  first  publication,  and  that  any  other 

I        d  knowingly  printing,  publishing,  or  selling  the  Bame  within 

that  period  without  the  oonsenl  of  the  proprietor  Bhould  1"-  liable 

t'>  an  action  for  damages.     This  A<t  was  only  to  continue  in 

for  oi  :  hut  by  an  Act,  29  Geo.  3,  o.  19,  it-  operation  waa 

Led  till  July    Let,   L794.     In  that  year  the  A.t  34  Q 

« .  23,  was  ]  ssst  '1,  by  whioh  the  limit  of  two  months  was  extend*  d 

to  three  months,  and,  with  that  alteration,  the  A  I       27  Geo.  3, 

.  waa  made  perpetual.     Then  by  an  Act,  2  &  '■'>  Vi<t.  o.  13, 

\  •  .  whioh  only  applied  <■>   England  ami  Sootland, 

Dided  to  [reland,  ami  their  provisions  were  extended  t" 

fabrics  composed  of  wool,  silk,  or  hair,  ami  to  mixed  Eabriofl  i l- 

any  two  or  more  of  the   following  materials: — limn. 
•■   o,  wool,  silk,  or  hair, 

I.  ter  in  tin-  Bame  year  another  Aoi  (2  &  •"-  Viet,  o.  \7)  was 

1  which  gn  atly  extended  the  scope  of  the  previous  Art-.     It 

■  every  proprietor  of  a  new  and  original  design  made 

for  any  ^i  the  following  purposes  should  have  the  Bole  righl  to  uso 

ime  for  any  suoh  purpose  for  twelve  months  from  the  'late  of 

•  ion.    The  purposes  were  : — 

I'  :  the  pattern  or  print  to  he  either  worked  into  or  worked 

on,  or  printed  on  or  painted  on,  any  article  of  manufacture 

being  a  I  issue  or  textile  fabrio,  exoepl  lace,  and  exoepl  linen-, 

cottons,  calicoes,  muslins,  and  any  other  article  within  the 

n  of  the  four  previous  Act-  mentioned  above. 

b    For  the  modelling,  casting,  embossment,  chasing,  engraving, 

iny  other  kind  of  impression  or  ornament  on  any  artiole 

lanufaoture  not  being  a  tissue  or  textile  fabrio. 

I    c  the  shape  or  configuration  of  any  artiole  of  manufacture, 

pt  lace,    ad  exoepl  linen-,  and  the  other  articles  i  scepi  ■! 

\e  in  ols 

There wi  tending  the  timeoi  protection  to  tln-oo 

the i  desigi     for  modelling,  &o.  in  metals. 


HISTORY  OF  THE  LAW  OP  D] 

<  'ertain  pnn  i  i  re  Eor  the  firsl  time  m  ition, 

and  Hi"  term  " proprietor "  wa    defined,  the  enactments  on  these 

ing  eery  similar  i>>  those  now  in  force.     There  wen 
provisions  Eor  the  transfer  "I'  copyright,  I'm]-  the  prevention   and 
punishment  of  piraoy,  and  foi  various  points  in  connection 
lli"  registration  of  'I'-  : 

Then  came  the  Acl  of  I S 1 2  (5  \  6  Vict.  <•.  LOO),  which  repealed 
nil  the  previous  Aots,  1ml  re-enaoted  th  m  in  a  much  wider  form. 
li  divided  tin1  articles  to  which  designs  might  he  applied  and 
oopyrighted  into  thirteen  classes,  with  various  terms  of  proteotion  ; 
and  it  contained  provisions  for  the  registration  of  designs,  and  the 
protection  of  designs  so  registered,  similar  in  mi 
n  »w  in  Eoroe.  This  Aot,  like  the  previous  Acts,  <ml\  applied  1  i 
ornamental  designs.  To  remedy  (his  the  Art  ,,f  L843  (6  &  7 
Vict.  o.  65)  was  passed  tin1  next  year,  which  extended  the  pro- 
tection to  useful  designs  applied  to  any  artiole  of  manufacture,  so 
far  as  the  same  should  he  for  the  shape  or  configuration  of  such 
article.     It  also  mail-  trifling  additions  to,  and  alterations 

in,  the  Act  of  1842. 

Next  came  the  Act  of  L850  (13  &  I  I  Vict.  c.  101),  the  priii 
objed  of  which  was  to  provide  for  the  provisional  registration  of 
designs  for  a  period  of  one  year.     The  design  might  be  published 
during  the  period  of  provisional  registration,  bul  a  saleorexp 
for  sale  of  any  article  hearing-   the  design   would  annul  th" 
visional  registration;  the  copyright   itself,  howi  ver,  might  he  sold 
during  that  period.     The  Board  of  Trade  was  also  given  power  to 
extend  the  term  of  copyright  for  a  period  of  three  years.     The 
Act  also  contained  some  minor  provisions  for  the  amendment  and 
extension  of  the  Acts  of  1842  and  L843. 

The  Act  of  1858  (21  &  22  Vie:.  ;  ■  Mended  the  term  of 
copyright  for  designs  under  Class  10  of  the  Act  of  1842  :  enabled 
the  proprietor  of  a  design  which  had  been  infringed  to  bring  his 
action  in  the  County  Court;  and  mad"  Borne  further  regulations  as 
to  registration. 

The  Act  of  1861  (24   &  25  Vict.  e.  73    merely  extended  the 
Act  of  1842,  and  the  subsequenl  Acts,  to  designs  applied,  not  only 
in  the  United  Kingdom,  hut  elsewhere,  and  whether  the  propri 
or  inventor  of  the  design  was  or  was  not  a  subject  of  Her  Maj 

B  '! 


1  LAW   AM'   PRAC1  1 1  E. 

I  3i   i    $8  a.  29  Yi  t.  o.  ■"'    provided  for  the  protection 
of  designs  exhibited  at  industrial  exhibitions  certified  by  the  Board 
ide,  bo  that  subsequent  registration  should  not  be  prejudioed 
.  h  exhibition  <>r  by  publioatioD  during  thai  period. 

18  <S  39  Viol  transferred  the  p  >wew 

and  duties  of  the  Board  oJ  Trade  under  the  previous  A  I 

\  •    t   L865   to  the  Commissioners  of  Patents,  and  abolished 
the  <  trar  under  thea   A  ts  as  a  separate  paid  offioe. 

All  thee-  A  ts  m  re  repealed  by  the  At  of  L883  I  16  &  17  Viot. 
.  which  has  sinoe  been  Blightly  amended  by  the  Aots  of  lvv  - 
I  js  &    i:.  Viol        63),   L886     19  &   50  Viot.  o.  37),  and    L888 
(51  &  52  Viot.  o.  50).    These  Acts  are  known  as  the  Patents, 
.  and  Trade  Marks  Ants,  1^:'»  to  l^s.  and  are  set  out  in 
full  (so  far  as  they  relate  to  designs)  at  pp.  1  [9  8eg.tpost.    The 
:   i      Le  have,  under  the  provisions  of  Boot.  1"1  of  the  Ad 
of   L883,  from  time  to  time  published  rules  for  regulating   the 
practioe  of  registration  ami  the  other  business  of  the  Patent  <  Iffioe, 
and  for  classifying  goods.     The  Rules  nowin  Eoroe  are  those  of 
L890,  I-'.'-"-,  and  L898,  which  will  be  Eound  at  pp.  167  8eq.,i 
The  prinoipal  changes  in  the  old  law  made  by  the  present 
are,  that  there  is  now  only  one  term  of  protection  (three  years 
for  all  classes  of  good> :   that  the  term  of  copyright  cannot  be 
ded  :  that  there  is  no  provisional  registration  ;  and  that  there 
distinction  between  useful  and  ornamental  desij 
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WHAT  MAY  BE  REGISTERED. 

Under  seot.  47  of  the  Patents,  Designs,  and  Trade  Murk-  Act, 
1883,  any  new  or  original  design,  not  previously  published  in  tlio 
United  Kingdom,  may  be  registered  in  accordance  with  the  pro- 
visions of  the  Ad,  ami  is  then,  under  seot.  50,  protected  during 
five  years  from  the  date  of  registration. 

In  considering  what  may  be  registered  under  (lie  Ait,  we  must 
ascertain,  first,  what  is  a  design,  secondly,  what  constitutes  oovelty 
or  originality  in  a  design,  and,  lastly,  what  constitutes  prior 
publication. 

(1.)   What  is  a  "design." 

An  to  the  in-  aning  of  "  design,"  sect.  GO,  sub-sect.  1,  of  the  Act 
says:  "In  and  for  the  purposes  of  this  Act,  v  design  '  means  any 
design  applicable  to  any  article  of  manufacture,  or  to  any  sub- 
stance artificial  or  natural,  or  partly  artificial  and  partly  natural, 
whether  the  design  is  applicable  for  the  ]  bittern,  or  for  the  shape 
or  configuration,  or  for  the  ornament  thereof,  or  for  any  two  or 
more  of  such  purposes,  and  by  whatever  means  it  is  applicable, 
whether  by  printing,  painting,  embroidering,  weaving,  sewing, 
modelling,  (asiing,  embossing,  engraving,  staining,  or  any  other 
means  whatever,  manual,  mechanical,  or  chemical,  separate  or 
combined,  not  being  a  design  for  a  sculpture,  or  other  thing 
within  the  protection  of  the  Sculpture  Copyright  Act  of  the 
year  L814  (54  Geo.  3,  c.  56 

It  is  to  be  noticed  that  sect.  00  does  nol  profess  to  give  any 
definition  of  the  word  "design";  it  merely  declares  that/or  the 
purposes  of  the  Act  "design"  means  "any  design  applicable  to 
any  article  of  manufacture,  &c."  ;  or,  in  other  words,  it  restricts 
the  designs  which  can  come  within  the  scope  of  the  Act  to  those 
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me  artiole  of  manufacture  .  &o. 
•  1   "  d<  sign  "   i"   be    inter]  ret  '1   in  its  ordinary 
mething  marked  out— a  plan  or  representation  of 

A  design  within  the  Aol  may  ]»■   Borne  ornament   printed  or 
Luoed  in  the  flat,  suoh  as  woven  or  printed  designs  in  textile 
.  floorcloths,  or  the  like  ;    or  patto 
1 1(  h(  <1  or  Btamped,  or  oasl  or  embosa  d,  or  ou1  or  others 
Luoed  in  metal  articles,  Or  glass,  or  plastic  material,  or  furni- 
:  worked  or  woven,  as  in  lace;  or  it   may  I"'  for 
art:-  autiful  shape  or  configuration,  as  in  a  lamp  stand 

lamp  Bhade,  or  iron  railing  or  gate;  or  for  shape  in  which  no 
appeal  is  made  to  a  Bense  of  beauty,  as  in  a  new  Bhape  or  configu- 
ration of  a  grate-door,  or  oil-can,  or  oraval  ;  or  the  design  i 

tain  two  or  all  of  the  foregoing  elements,  u .,  ornament,  pattern, 
and  shape  or  configuration 

T       At    is  confined    t<>  designs   applicable  to  manufactured 

arti(  Les,  &c,  and  to  the  application  of  Buoh  designs  to  Buoh  art  i. 

The  A'-t  does  noi  apply  to  the  things  to  whioh  a  design  is  applied, 

but  only  to  the  'I1  sign  applied  to  them  ;  and  this  distinction  must 

be  carefully  borne  in  mind  in  considering  what  may  be  registered 

"  d    ign."     The  distinction  is  obvious  enough  when  a  design 

•  ir  a  pattern  or  ornament  ;  but  when  the  design  is  for  the  shape 

thing,  the  distinction  is  reduced  to  the  difference  between  the 

Bhape  of  a  thing  and  a  thing  of  that  shape.     A  design  applicable 

thing  Eor  it-  shape  can  only  be  applied  to  a  thing  by  making 

it  that  shape 

( »n  the  question  of  what  can  be  registered  as  "  a  design  "  within 
the  meaning  of  the  Act  the  following  oases  may  be  i  on  riden  '1 : — 

Mechanical  contrivance  or  article  of  manufacture. — II'  a   person 
■  :    as  a  design  something  whioh  is  reallj  a  meohanioal  oon- 

i         -.1..  J.,  in  II  ■  i  bitty,  .1.,  i:.  I.   T 

..    u    .   :  '  :    EL    P.    0.        N.  8     |     ■  II  .':.  \    -'•  .  in  WevM 

i!7  . 
:         ley,    I      .1..    iii    /.'•  I  I.   .1  .    ■ 

'  I:.  I"   <     | I '        I '  ■      .  above,  p,  361 . 

I    ■.'■•. .  L.  J., 
Thtign, 
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trivanoe  or  an  artiole  of  manufacture,  the  registration  i-  ba  . 
the  BO-oalled  design  may  be  expunged  from  the  register. 

For  example,  where  the  design  wi    of  a  new  ventilator,  oon  isting 
of  an  oolong  pane  of  glass  fixed  in  a  frame  whioh  was  in 
into  an  ordinary  window  Frame,  and  was  hinged  .-if  the  top  so 
open  and  admit  tin'  air  by  mi  ane  of  a  &  rew  ai  b  d  upon  by  i 
passing  over  its  head,  and  having  a  half  pane  oi  :ed  in  1 1 1  •  * 

lower  portion  of  the  Erame  in  which  the  ventilating  Erame  ended, 
so  as  to  prevent  a  downward  draught,  the  olaim  of  the  inventor 
was  said  to  bo  for  the  general  configural  ion  and  oombination  <>f  the 
parts,  Borne  of  which  -were  not  original.  This  was  held  noi  to  be  a 
design  for  the  shape  or  configuration  of  an  artiole  of  manufacture 
within  (>  &  7  Vict.  o.  65,  and  therefore  not  the  subject  of  i 
tration,  and  a  conviction  for  the  infringement  of  such  a  i 
design  was  quashed  (e).  Erie,  J.,  in  giving  his  opinion  thai  the 
invention  was  not  within  the  meaning  of  the  statute,  said  :  "It  is 
a  combination  of  means  for  the  purpose  of  easily  admitting  air, 
and  there  is  a  skilful  combination  of  means  to  produce  this  result. 
Bui  the  particular  shape  or  configuration  is  accidental  and  wholly 
unimportant  and  unconnected  with  the  purpose  to  be  attained. 
An  oblique  pane  is  of  no  particular  use  ;  a  square  or  circular  pane 
and  a  straight  or  curved  screen  would  produce  the  same  result, 
[f  the  prosecutor  relies  on  the  shape  or  configuration  as  producing 
a  useful  result  (/'),  he  fails  in  making  out  that  the  defendant  had 
infringed  his  right,  because  there  is  no  doubt  that  the  shape  of  the 
defendant's  invention  varies  materially  from  that  registered  by  the 
prosecutor,  in  the  one  the  pane  being  nearly  square,  and  in  the 
other  oblong,  and  the  screw  being  straight  in  the  one  and  crooked 
in  the  other.  The  prosecutor  intended  to  protect  a  oombination  of 
means  producing  a  useful  result,  and  that  is  within  the  law  relating 
to  patents,  and  not  within  the  statute  (!  &  7  Vict.  0.  65." 

Again,  where  a  claim  was  made  in   respect    of  a    shawl,  and   it 
was  contended  that  there  were  live  points  in  respect  of  which  the 
shawl  was  new  and  entitled  to  protection,  first,  a  reversible 
with  the  two  sides  of  different  texture  and  colours,  1'y,  a 

(e)  Reg.  v.   Bessell,  15  .Tin 
MiUingen  v.  Pieken,  14  L.  J.  C.  P.  254.        which 

(/)  It  should  be  noticed  that  this  case       once  to  some  purpoee  of  utility. 
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•  ttern  in  parte  of  the  Bhawl,  thirdly,  o  partioular  border 
round  the  Bhawl,  fourthly,  a  partioular  configuration  <>i  the  oornere 
of  th"   Bhawl,  fifthly,  a   newly-invented  fringe  to  surround  th" 

;  and  ih"  eviden dearly  showed  thai  all  th<  ;  ointa 

or  designs  bad  been  in  publio  use  and  had  been  applied  t  i  shawls 
ristration  of  the  plaintiff's  shawl,  but  thai  the  com- 
bination of  them  in  tli<'  plaintiff's  Bhawl  was  new,  the  Court  held 
mbination  was  nol  a  design  within  the  meanio 
A  ■    1  Parliament  Lord  Campbell,  C.  J.,  said :"  Thi 

:       1  upon  being  all  old,  no  distinction   is  to  1"-  made 
en  them  and  any  other    in  the   texture,  configuration,  or 
ornament  of  the  Bhawl.     Therefore  the  combination  aupposi  1   to 

the  design  which    the  plaintiff  now  to 

comprehends  all  thai  is  to  1"'  discovered  on  both  Bides  of  the  shawl, 
colour  as  well  as  shape.  The  Btatute  do  is  not  mention  any  '  article 
of  manufacture'  being  a  'design,'  1ml  considers  the  design  to  be 
as  applicable  to  1 1 1 •  •  ornamenting  of  any  artiole  of  manu- 
facture. The  design  is  always  considered  different  from  the  article 
of  manufacture  or  the  Bubstanoe  to  which  it  is  to  1"'  applied.     This 

tioularly  to  be  observed  in  Beet.  3,  in  whioh  the  articl 

manufacture  are  enumerated  to  which  the  design  is  to  be  applied. 

1     isses  7  and  s    are  shawls :  the  '  Bhawl '  is  nol  the 

ign'  bul  '  the  artiole  of  manufacture  to  which  the  design  is 

to  1"-  applied.'     An  ornamenl   for  a  lady's  gown  may  well  bo  a 

■i  to  be  protected,  although  the  ornamenl  be  the  result  of  a 

new  combination  of  Laos  and  ribands;  but  the  gown  itself  could 

hardly  be  Buoh  'a  design,'  although  it  be  granted  that  thi 

and  ornaments,  before  well  known  separately,  are 

arranged  aooording  to  a  fashion  entirely  new.    Such  an  extension 

of  the  statute  is  quite  unnecessary  for  the  object  which  the  legisla- 

have  had  in  view,  and  we  need  Dot   point   out  tho 

•   public  inoonvenienoe  whioh  would  ensue  if  we  were  to  put 

such  a  construction  upon  it." 

hiily,  when  the  design  of  a  "protector  label"  oonsisted  in 

making  in  the  label  an  eyelet  hole  and  Lining  it  with  a  ring  of 

[lie  substance,  through  whioh  a  string  attaching  the  label  to 

•- 
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paokaj  ed,  it  was  held  not  to  be  within  the  pi  of  the 

statute  iln. 

Bui  the  design  of  a  newly-invented  briok,  1 1 1  *  *  utility  (i)  of  whioh 
consisted  in  its  being  bo  Bhapi  '1  thai,  when  several  brioke  were  I •- 1 i •  1 
together  in  building,  a  Beries  of  apertures  were  lefl  in  the  wall, 
through  whioh  the  air  might  oiroulate, and  a  saying  in  the  uumber 
of  brioks  effected,  was  held  to  form  a  proper  subjed 
tratiorj  under  the  Ad  (/.). 

The  distinction  between  "design"  and  "meohanical  contriv- 
anoe  "  and  "  article  of  manufaol  ure  "  whioh  is  exemplified  bj  these 
oases  is  noi  always  very  ol<  ar.  Mr.  ( larpmael,  of  the  Repertory  of 
Patent  [nventions,  Lincoln's  [nn,  has  endeavoured  to  explain  the 
distinction,  and  he  says:  "  In  registering  any  new  design  for  a 
table  lamp,  all  which  could  l"1  secured  under  such  registi 
would  be  some  peculiarity  of  form  of  an  ornamental  character  in 
the  stem  or  oil  vessel,  or  in  the  glass  shade,  or  some  ornament 
applied  thereto,  if  under  the  first-mentioned  statute  /  .  <>r  some 
novelty  in  the  Bhape  or  configuration  wit]  orna- 

ni'  nt,  it'  under  the  b<  cond  statute  [m)  ;  no  new  mode  of  supplying 
oil  to  the  wick,  nor  any  new  mode  of  raising  the  wick,  nor  an}-  new 
apparatus  for  supplying  air  to  support  combustion  could  become 
the  subject  matter  of  a  registration.     Th"  Bimple  configuration,  or 
oontour,  or  ornamrnt  of  the  lamp,  or  some  particular  part  of  the 
lamp,  would  lie  th"  only  subject   for  registration  :  and  any  i 
might,  without  infringing  the  registration,  make  the  Bame  d< 
tion  of  lamp  or  parts  acting  mechanically  in  the  Bame  mam 
produce  the  same  end,  bo  long  as  the  outer  configuration  wen 
imitated.     A  patent   on  the  contrary  can  Bcarcely  ever  be  said  to 
depend  on  shape ;  supposing  a  patent  be  taken  for  any  improved 
construction  of  lamp — such  for  instance  as  an  improved 
raising  the  oil  from  the  stem  or  pillar  of  a  table  lamp — the  | 
would  1"'  equally  infringed  whether  the  external  figure  or  •  !• 


v.  u '.■  Q-.  &               5  &  6  Vict.  o.   100,  whii  h 

"-111-  :  to  designs  for  ornamentation. 

(i)  This  case,  like  Beg.  v.  BeueU.  p.  7,                      ,    .  ...  .                 ...          ,.   , 

,                  ,  '.,  ,       ,  '..              {>»)  '            net.  o.  65.  wlii.'h  applied 

la  decided  ondex  6  &   i   \  ict. 

«.  to 

Rogers  ▼.  Driver,  20  L.  J.  Q.  B.  81.  I''  futility. 


1"  LAW   AM>   PRACTICE. 

tained  or  not,  bo  long  as  the  means  oi  raising  the  oil  was 

1." 

Process  of  manufacture. — Care  must  also  be  taken  to  distinguish 

m  "  design  "  and  "  a  process  of  manufacture."     Thus,  where 

M.  registered  as  a  design  a  picture  of  a  basket,  stating  his  claim 

was   for  the   pattern  of  a  basket,  consisting  in  the  osiers  being 

1   in   singly,   ami   all   the   butt    finis    being   outside,   the 
mal  Court  held  thai  what  the  plaintiff  had  register  1  • 
y  a  proo  bs  or  mode  of  manufacture,  ami  was  nol  a  d 
within  lli'1  meaning  of  the   Patents,   Designs,  and  Trade  Marks 
Act,  1883  (»). 

Pollock,  B.,  in  giving  judgment,  said  :  "  I  cannot  help  thinking, 
the  more  I  look  at  tin1  question,  and  considering  that  it  is  under 
tin'  1'  signs  Art,  that  this  was  not  the  subject  of  a  design.  Eere 
is  a  basket,  a  perfectly  well  known  thing  as  an  article  <>l'  commerce, 
ami  as  an  article  which  is  made  Eor  the  carrying  of  a  great  number 
of  things  of  all  sorts  and  kinds,  and  made  and  shaped  in  differ*  i;t 
Bhapes  for  that  purpose.     But  ]  do  not  gather  from  the  c\idenee, 

.   I  do  not  gather  from  anything  I  know  myself  of  hash, 
that  anyone  has  suggested,  that  these  baskets  are  treat*  d  a-  objects 

of  art  <  r  as  things  that  arc  pleasing  1"  the  >)<\  and  that  it  matters 

therefore,  for  that  purpose,  whether  the  configuration  is  In  one  way 

or  in  another.     Jt  may  he  more  convenient   for  certain  purposes 

and  1  Out  the  uses  and  objects  for  which  they  are  intended, 

that  one  configuration  should  he  adopt*  d  rather  than  another,  and 
there  may  1  e  a  question  as  to  the  novelty  of  the  configuration  hi 
that  sense  between  en.,  basket  and  another,  hut  it  seems  to  me  to 
-  intuitu  altogether  to  speak  of  the  word  'configuration9  as 
applicable  to  things  of  this  kind.  One  might  go  through  a  great 
number  of  instances  in  which  an  alteration,  or  a  Blight  variation 

One   article   ami   another   article   of  a  similar  kind,  would 

gain  some  purpose,  hut  it  never  would  he  said  for  a  moment  it  was 
in  the  mind  of  the  person  who  made  that  alteration,  that  he  in- 
to rrh  d  to  alter  the  configuration  for  the  configuration's  -  ike,  or  in 
any  way  to  please  the  eye.     [t  seems  to  me  it  is  forao  entirely 

(/«)  Mood*  v.  /        ■■  i;    P .  (  .  888. 
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different  object,  and  tli*-i-<.f. ,r»>  thai  this  does  1 1 ' » t  oome  within  the 
D  Act  :ii  all.     Ii  does  no!  govern  this  case,  bui  ii  does  pro- 

duce some  effect  on  my  mind  when  I  see  the  history  of  this  basket, 
and  I  cannot  In '1] i  thinking  that  what  really  ooonrred  was  this: — 
"Here  was  a  basket,  whirl),  if  new  and  useful,  would  have 

the  prop*  r  Bubjeot  of  a  pafenf,  hut  being  neither  new  nor  useful, 
in  the  sense  of  a  novel  usefulness,  it   was  found   it  oould  not  bo 

patented,  and  therefore  tho  owner  set  to  work  and  endeavoured  to 
convert  if  into  a  design  that  could  be  registered  under  the  Act.  It 
semis  to  me  that  to  allow  that  would  be  to  do  something  that  was 
entirely  foreign  to  the  Act  itself,  and  would  hamper  commerce  and 
interfere  with  trade  unnecessarily,  without  giving  any  commen- 
surate advantage  to  tho  trade  or  the  world  at  large." 

In  the  same  case  Vaughan  Williams,  J.,  said:  "It  is  plain  that 
in  order  to  enable  the  plaintiff  to  succeed  in  this  action  there  must 
have  been  registered  by  the  plaintiff,  or  by  those  through  whom 
he  claims,  a  design  within  the  meaning  of  this  Act  of  Parliament, 
and  in  my  opinion  it  is  plain,  upon  the  undisputed  facts  of  this 
case,  that  no  design  within  the  meaning  of  the  Act  of  Parliament 
has  been  registered  at  all.  I  hold  in  my  hand  that  which  purports 
to  be  the  design  whieh  has  been  registered,  and  when  I  come  to 
look  at  that,  it  seems  to  me  plain  that  that  which  has  been 
attempted  to  be  registered  here  is  not  a  design  within  the  meaning 
of  the  Act  of  Parliament  at  all,  but  a  process  or  mode  of  manu- 
facture. I  do  not  think  that  a  process  or  mode  of  manufacture 
can  be  registered  as  a  design  at  all.  If  anyone  is  fortunate 
enough  to  invent  a  new  process  or  mode  of  manufacture,  he  can 
then,  if  he  is  not  prevented  by  want  of  novelty,  or  want  of  utility, 
or  some  such  matter,  get  the  benefit  of  his  invention  by  means  of 
the  patent  law  as  contained  in  this  very  statute ;  but  it  was  not 
the  intention  of  the  Aet  of  Parliament  that  processes  which  could 
not,  either  for  want  of  novelty,  or  want  of  utility,  or  some  other 
reason,  be  protected  as  patent  rights,  should  be  protected  by  reason 
of  an  application  to  them  of  the  law  contained  in  this  statute  and 
the  provisions  contained  in  this  statute  with  reference  to  designs." 
After  reading  the  definition  of  "  design  "  in  sect.  60,  the  learned 
judge  went  on  to  say :  "  In  my  view  the  designs  within  the  terms 
of  that  definition  must  be  capable  of  an  existence  outside  the  article 


. ,-.     it  musl  '  i  thing  thai  one  oan  apprehend, 

imething  whioh,  if  one  has  it  presented  to  one'a  eyes,  one 

ally  to  tli"  artiole  to  whioh  it  is  to  be  applied,  or  to 

whioh  it  is  intended  to  be  applied,     [f  thai  view  is  right,  a  mere 

of  manufacture  is  no!  a  design  at  all.     It  is  nol  something 

whioh  is  oapable  aa  a   pattern,  or  as   a  shape  or 

•  E  ornamentation  to  1"'  appli<  '1  to 

an  article  a  of  articles,  and  when  one  Looks  al   the  thing 

which  was  red  as  and  Eor  a  design  under  thia  A.et,  on< 

a  mere  picture  of  a  basket,  whioh  is  nol  intended  to  represent  to 

anyoi  uliar  Bhape  or  pattern  of  basket,  or  any   form  of 

mentation  of  l>a.~ 

rilarly,  in  the  oasi         I     per  v.  Symington  (o),  the  plaintiff 

ten  '1  a  d(  Bign  Eor  the  Bhape  and  configuration  of  thai  part  of 

•  in  which  the  busks  are  inserted.     From  the  evidence  it 

red  thai  previously  busks,  i.e.,  the  pieces  of  stei  1  put  into  the 

front  of  the  corset,  were  Bometimes  s<  wn  into  the  corset,  in  whioh 

there  was  Borne  trouble  in  removing  and  replacing  them  when 

1  roken  or  bent,  in  other  oasea  the  buska  were  laced  into  the  i 

Uy  removable,  but  thai   prior  to  the  plaintiff's  d 

the  lacing   was  always  al  the  outer  edges  of  the  oorsets.     It  also 

red  thai  corsets  with  sewn-in  busks  were  Bometimes  fastened 

by  Lacing  up  tin-  front.    The  plaintiff's  busks  were  nol  Bewn  into 

ta  bul   were  Laced  in,  the  Lacing  being,  however,  al  the 

inner  Bide  of  the  busks,  bo   thai    when  the  oorsel    was   Eastened 

ther  by  clasps  and  Btuda  the  diagonal  Lacings  whioh  Eastened 

in  the  two  busks  were  broughl  into  close  proximity  and  pr< 

appearance  of  the  1 1  rs<  i  1  eing  laced  together,  and  gave  a 
and  ornamental  effect.     The  appearance  was,  in  effect,  almost  pre- 
lilar  to  the  appearance  of  the  old  laced-up  corset.     The 
I  method  of  lacing  in  the  busks  al  the  inner  edgea  had  not 
i         laintiff  sold  hia  corseta  \\  ith  a  ticket 
ing  the  worda  M  New  method  for  remoi  in^r  and  n  fitting  buska 
• 
Chitty,  .J.,  held  thai  the  so-called  design   was  nol    a   d 
kble  oi    I  :•  'I   under  the  Act     In  thia  case  the 

i"  i;.  P  < 
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plaintiff,    From   the   way    in    whiob   he  ticketed   the  g 1  .  had 

evidently  oonfused  the  term  "di  with  the 

term  "deoign"in  another  sense— in  the    ense  of  oontrivance, 
method,  or  process;  and  that,  as  we  have  seen  is  the  preceding 
oases,  however  useful  it  may  be,  cannot  be  registered  asade 
under  the  A.  t    p). 

Design  may  be  registered  even  if  patentable. — When  the  effect 
of  the  application  of  a  new  design  to  some  artiole  of  manufacture 
is  that  some  useful  resuH  is  obtained,  the  Eaof  thai  the  design  m'_ 
have  been  registered  as  a  patent,  owing  1"  its  producing  this  useful 

result,  is  no  objection  to  its  being  registered  as  a  design  if  it  is 
otherwise  capable  of  being  so  regist*  red  (q  :  but  in  that  case  the 
statute  gives  no  direct  protection  to  the  useful  result 

In  the  oase  of  Walker,  Hunter  fy  Co.  v.  Falkirk  Iron  Co.  («), 
Lord  Shand  in  giving  judgment  said  :  "  Now  it  is  quite  true  the 
subject  of  registration  must  not  be  an  article  of  manufacture  itself, 
but  a  design  to  be  applied  to  an  article  of  manufacture  or  substance 
for  pattern,  Bhape,  or  ornament,  and  also  thai  the  branch  of  the 
statute  which  relates  to  the  registration  of  designs  does  not  afford 
or  profess  to  afford  protection  to  a  meohanical  principle  or  contriv- 
ance. The  Art  on  this  branoh  gives  protection  only  to  the  shape 
or  configuration,  or  to  the  design  for  the  shape  or  configuration. 
The  result  of  such  protection  may  be,  however,  to  secure  important 
advantages  such  as  attend  a  mechanical  oontrivance,  if  these  advan- 
tages should  be  the  result  directly  or  indirectly  of  the  shape  or 
configuration  adopted.  Thus,  in  the  present  case,  the  new  shape  of 
fire-range  door  with  the  moulding  as  part  of  it  lias  the  particular 
advantages  over  the  old  shape  of  door  which  I  have  already 
noticed  (/).  These  advantages  are  not  directly  the  subject  of 
protection,  but  inasmuch  as  they  are  dependent  on  and  inseparable 
from  the  shape  or  configuration,  they  are  indirectly  secured  by  the 
registration  of  the  design.     It   may  be  quite  true  that  instead  of 

f»  Op.  a   riackctCs  Dai,  i  ,  9  R.  P.  Bi  r.  c  39„     Por  tl 

C.  436.  p    ys, 

(q)  Roger*  v.  Driver,   16  Q.  B.   102; 
and  see  p.  0.  (0  These   included   the  exclusion  of 

(r)  Seep.  78,  cold  air,  r 
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ing  the  design  for  its  Bhape  i  ining  pi 

the  plaii  '   rather  have  a]  plied   for 

i  for  tli--  Loi 
improvements  in  the  manufa  tible  fire 

I  have  u.  the  m<  re  Bha]  e,  bul  the  meohanic  1 

atrivance  the  Bubjecl  oi  protection  by  Lettew  patent. 
But  assuming  thai  such  '  patent  mighl  have  been  obtained, 

and   thai    t;  -  novelty,   nol   only  Buffioienl  to  validate  the 

istration  o£  the  design,  bul  to  create  an  effectual  patent,  I 
would  not,  in  my  opinion,  lead  to  the  resuH  thai  the  design  was 
Bubjed  for  registrati<  a.     On  this  Bubjeot  Mr.Coppin- 
■n  his  work  on  Copyright,  al  page  117,  when  treating  of  the 
itute  6  &  1  Vi  :.  o.  65,  observea  :  '  It  app 
tobethi  d  opinion  that  under  this  clause  may  1  tered 

.  the  subjects  of  which  could  in  many  cases  have  obtained  a 
.  and  in  the  case  of  Roger    u),  an  opinion  to  the  effecl  was 
pthe  learned  judge  of  the  Queen's  Bench,  and  especially 
j™  Justices  Coleridge  and  Erie.'     The  words  of  the  Btatute  then 
uu,\  Lderation  were  these:  '  Any  new  or  original  di 

am  manufacture  having  reference  to  Borne  purpoa 

ut;  uras  Buch  design  Bhall  1"'  for  the  shape  or  oonfigura- 

tinn.'     Thi  iy  much  the  words  in  the  pn 

the  difference  only  thai  it  is  nol  mad)  iry  now  to  show  that 

the  Bhape  and  registered  design  does  Beoure  a  useful  purpose.     8  i 
I  am  of  opinion  thai  the  registration  of  the  design  in  this 

.  configuration  is  effeotual,  Becuring  as  it  does  advi 
tly  resulting  from  the  ihape,  and  that,  even  though  the 
plaintiffs  could  have  obtained  letters  patenl  for  improvements  in 
the   manufacture  of   fire-rai  -  which  would  have  scoured 

as  an  exolusive  prii  ilege." 

Design  may  be  for  part  of  an  article. — There  Is  nothing  to  pi 
tl..  tion  of  a  design  which  relates,  nol  to  an  article  com- 

te  in  itself,  bul  to  an  artiole  whioh  is  to  be  usi  d  in  combination 
ther  article  of  manufacture,  as  for  example 
a  ,j.  tion  with  a  fire-range  (z). 

mi,  in  a  |        i 
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C-. )  Requirements  of  a  design. 

Thr  design  to  be  registered  musl  b< — 

(a)  New  or  original ; 

(b)  Not  previously  published  in  the  United  Kingdom; 

and  if  a  design  possesses  both  these  attribute  a  good  subject 

for  i'r-is|  rat  [on. 

As  the  presenoe  of  each  of  these  attributes  is  absolutely  necessary 
in  order  to  effed  a  good  registration,  it  is  proposed  to  consider 
them  :i(  some  length. 

(a)  Novelty, 

In  the  iirst  place  a  design,  to  be  a  good  subject  for  registration, 
must  be  either  new  or  original;  it  must  possess  one  of  these 
characteristics  or  else  it  cannot  bo  registered.  It  is  not  easy  to 
determine  what  distinction  is  intended  to  be  drawn  between 
novelty  and  originality;  but,  perhaps,  an  original  design  may  be 
defined  as  one  that  is  of  a  kind  that  Las  never  been  produced 
before,  one  that  differs  wholly  from  all  known  designs;  and  a 
new  design  as  one  thai  lias  elements  of  novelty  in  it,  and  may  be 
merely  a  new  combination  of  old  and  well-known  parts  (//).  Itis  not 
possible  in  all  cases  to  say  whether  a  design  is  "original"  or  only 
"new,"  but  the  distinction  is  of  no  praotical  importance,  for  an 
"  original  "  design  must  necessarily  be  "  new,"  and  novelty  is 
sufficient  to  satisfy  the  statute;  a  design  need  not  be  both  new 
and  original,  so  that,  in  all  cases,  it  will  be  sufficient  to  inquire 
whether  the  design  is  "  new  "  or  not  (a). 

What  constitutes  a  new  or  original  design. — The  first  point  to 
be  noted  is  that  it  is  not  necessary  for  the  "  design  "  to  be  new 
or  original  in  itself;  it  is  sufficient  if  it  is  new  or  original  as 
applied  to  an  article  of  manufacture,  fyc.  (a).     For  instance,  in  the 

case  of,  say,  a  lamp-shade  in  the  shape  of  a  rose,  it  is  obvious  that 

(;/)  Cp.  per  Manisty,  J.,  in  sheruood      Chitty)  L.  j.f  iu  &  Iiouaf0,rs  ]■ 
§  Cotton  v.  Decorative  Art  .  R.        14  R.  p.  C.  p.  914. 

P.  C.  207  ;  see  p.  28,  post. 

(«)   See    per    Lindley,    L.   J.,    in    Re  («)  See  also  on  this  point.  ; 

Clarke's  Design,  13  R.  P.  C.  p.  358  ;  per 
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there  is  nothing  new  in  the  Bhape  of  the  rose;  the  idea  is  not 

novel,  the   novelty   consists  in    ita  application  to  a  lamp-shade, 

and  applied  it  may  well  be  a  "new  design."     This  poinl 

is  olearly   shown    by   the    judgments    of    Lindley,    l>.   J.,   and 

G  wen,  I..  -I  , in  the  case  of  Saunders  v.  FP*W(6),whioh  praotioally 

reversed  the  decision   in  the   earlier  oase  of   Adams  v.   Clement- 

,  which  was  deoided  under  the  Aol  of  1842.     Cn  Adams  v. 

{     mentson  the  plaintiff  had  obtained    from  Cuba    a   portraii    of 

era!  Martinez  de  Campos,  Captain-General  of  Cuba,  and  had 

applied  the  portraii    to   earthenware,  and   registered   the   design 

under  the  Aoi   5  &  6   Viot.  o.   100.     It   was  held,  in  an  action 

broughl  by  him  againsl  the  defendant   for  infringing  the  design, 

thai  a  mere  copy  of  a  portrait  thai  was  common  to  all  the  world 

was  not  a  new  and  original  design  within  tin-  meaning  of  that  Act. 

But    in   the   case   of   Saunders  v.   7/7,/  the   Court   <>f  Appeal 

disapproved    of   the   decision   in   Adams  v.  Clementson.     In  that 

e  the  plaintiffs  registered  in  Class  1,  as  a  design  for  the  pattern 

and   shaj 1'  spoon   or  fork  handles  in    metal,  a   representation 

of  Westminster  Abbey.  A  die  was  carved  after  this  design 
from   which   a  mould  was  made,  and    from  lliis  a  metal   oopy 

of   the   design    in    relief   was  cast   for   handle-,   of  s] na   and 

forks.     The  original  design  was  made  by  an  artisl  employed  by 
the  plaintiffs,  from  a  photograph  of  the  Abbey.     The  defendant 
le  and  sold  metal  spoons  bearing  on  their  handles  a  similar 
repi  m  of  the  Abbey.     <>n  the  plaintiffs  bringing  an  action 

against  him  for  infringement,  the  defendant  oontended  thai  the 
di  sign  was  not  one  that  could  he  registered.  The  ('<>nrt,  however. 
held  thai  the  design  was  a  proper  subject  for  registration. 

Lindley,   L.  J.,   said:  "What    we   have   to   consider   is   this: 

whether  this   registered   design-  for  a  design   of  some  sort,  of 

il   is—  is  a  design  applicable  for  the  pattern  and  for  the 

shape  to  thing-  in  ('la-     1,  and    in    particular   to    forks  ami  BpOOnS, 

and  whether  it  is  a  new  or  original  design  not  previously  published 
in  the  United  Kingdom.  Why  is  it  notP  Mas  such  a  design 
applicable  to  metal-  ever  been  seen  before?      If  you   ask    thai 

.   you    are  told    thi    :    '  \<    .if   you    mean    a    view    of   public 
b    II    I:    P   <  12  Oh.  D,  714. 
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buildings,  or  if  you  mean  a  viev  of  cathedrals  and  churches,  they 
are  oommon  enough;  therefore  there  is  no  novelty  in  the  idea.' 
Bui  it'  you  ask  a  little  oloser  whether  anybody  has  previously 
taken  this  particular  aspect  of  Westminster  Abbey,  and  used  it 
as  a  design  applicable  to  things  in  ( !la  s  L,  or  to  any  things  like  it, 
the  answer  is,  'No,  thai  is  new,  and  has  never  been  published 
before.'  That  answer  seems  to  me  to  bring  the  plaintiffs' 
within  the  Act  of  Parliament,  and  I  think  the  answer  to  the 
argument  adduced  by  the  defendanl  is  this  :  hi 
nol  a  design  within  the  meaning  of  this  Act  of  Parliament.  In 
one  sense,  of  course,  it  is  a  very  valuable  design.  It  an  an 
was  thinking  aboul  building  an  abbey,  having  Westminster  Abb  y 
before  him,  it  would  be  a  very  valuable  design;  but  it  is  not  a 
design  within  scd.  60  until  you  come  to  apply  it  as  a  design  to 
some  article  of  manufacture,  and  therefore  you  cannot  say 
that  abstractly,  and  as  a  general  proposition,  Westminster  Abbey 
is  a  design.  Then  it  is  said  the  photograph  is  a  design.  The 
answer  is,  the  photograph,  whatever  it  may  be  in  other  Acts,  is 
not  a  design  within  this  Act  until  you  apply  it  to  something. 
The  plaintiffs  are  not  infringing  the  copyright  of  the  photogra 
or,  if  they  are,  we  need  not  discuss  that.  What  they  are  doing  is 
this:  they  are  making  precisely  the  same  use  of  the  photograph 
which  they  might  have  made  of  the  Abbey  itself,  and  thej 
doing  nothing  more  than  taking  that  which  anybody  can  see  if  he 
chooses  to  go  down  to  Westminster  Abbey,  and  applying  what  is 
there  to  be  seen  for  a  particular  purpose.  They  bring  theme 
within  Loth  sect.  GO  and  sect.  47.  There  is  no  case  which  militates 
against  anything  which  I  have  said,  or  the  view  which  I  am 
disposed  to  take  of  this  matter,  and  which  is  the  view  of  the 
learned  judge,  except  the  case  before  Yice-Chancellor  Malins  of 
Adams  v.  Clementson.  That  case  turned  on  the  older  Ad  of  5  &  6 
Yict.  c.  100,  s.  3,  which  is  worded  somewhat  differently  from  the 
corresponding  sections  of  the  Act  of  1883,  and  I  strongly  BUS] 
without  knowing — for  I  have  not  looked  into  it — that  the  point 
which  was  not  brought  out  with  sufficient  prominence  in  the  case 
of  Adams  v.  Cl<  mentsan  has  led  to  a  slight  variation  in  the  language 
of  this  Act  of  Parliament.  I  cannot  help  thinking  that  the  Yice- 
Chancellor  there,  even  under  the  old  Act,  slipped  into  an  erroneous 
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.    :is   an  al  1  of   8 

:i  applicable  1"  particular  m<  Lanufaoture.     I  cannot 

help  thinking  thai  h  a   mistake  in  th  .  l>ut  the 

:'   LB  li« (TO, 

and  I  it  the  language  has  been  made  more  pointed 

Ler  t"  prevent  such  a  decisi  c  thai  may  1  • . 

1  bid  of  opinion  that  the  judgment  in  ight,  ami  that 

lli«"  appeal  must  th  sua!  way." 

.   I..  J.,     lid:    "I   am  of  the  same  opinion.     AW-  must 
.   1  > \    asking   ourselves   the   meaning   of   the   term  'n< 

d  uot  previously  published  in  the  United  bongdom,' 
which  is  the  term  used  in  sect.    W  Patents,  I '• 

Trade  Marks  A  •.     The  argument  for  the  defendant  really  does 

to  this,  it  to  me,  that  what  the  Act  requires  is  n< 

in  the  idea  itself.     That  is  not  the  Language  of  the  section,  in 
place.     It  deals  with  novelty  or  originality  in  the  rfi 
that  i  .  in  a  combination  calculated  to  produce  a  particular 

end — novelty  in  the  way  in  which  the  idea  is  to  be  rendered 
applicable  to  some  special  subject-matter.     But  when   \<<u  i 

ev<  a  more  dear  that  that   is  the 
which  novelty  in  the  design  is  used,  b  ign'  is,  by  the 

limit..  rpretation  olause,  oonfined  to  designs  which 

pplicable  to  any  artiole  of  manufacture-  only  that 

n  of  the  definition  which  applies  in  the  pr<  sent  i 
which  i-  neoessary  for  our  present  purpose.     STou  cannot,  there- 
rander  away  Erom  the  sections  and  the  subject-matter  of  the 
i   whether  an  idea,  whioh  is  totally  rem 
.  is  a  novel  idea  or  Dot.     You  mu  i  and 

.  throughout  as  that  novelty  which  i  1  and 

demai  n  intended  to  be  applicable  to  an  arti( 

manufacture.     W'n-  n  you  get  thus  far,  it   is  obvious,  in  the  first 
place,  that  Westminster  Abbey  is  not  b  The  photograph 

I  hotograph  is  that  from  whioh  the  design  is 

taken.  ,    the   pi  1'hy  had 

1  and  the  artist  had  hi  to  the  Abbey,  he  ■■       I 

made  hi  Erom  the  Abbey,  but   he  would  Dot  have 

into  a  design.      i\  me  thai  tho 

riginality  in  the  design,  within  th  a,  is  not 
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destroyed  I  ing  token  from  a  source  common  to  mankind. 

The  novelty  may   -  in  the   applicability  to   the  article  of 

manufacture  of  a  drawing  or  design  whii  m  from 

to  which  all  the  world  may  re  ort.     Otherwise  ii  would  be  Lm 
sible  I"  take  any  natural  or  artistic  object,  and  to  reduce  ii  ini 
design  applicable  to  an  artiole  of  manufacture,  withoul  altering 
the  design  so  as  not  to  represent  exactly  the  original.     STou  could 
not  lake  a  tree  and  put  it  on  a  spoon,  unless  you  drew  the  tree  in 
some  shape  in  which  a  tree  never  grew,  nor  an  elephant,  on] 
you  carved  a  kind  of  elephant  which  had  never  been  seen.     An 
illustration,  ii  seems  to  me,  may  be  borrowed  from  what  we  all 
ku<»\v  as  the  Apostle  Bpoons.     The  figures  of  the   Apostles  are 
figures  which  have  been  embodied  in  sacred  art  for  oenturies,  and 
thi  hing  new  in  taking  them  as  the  idea;  but  the  novelty 

of  applying  the  figures  of  the  Ap  istles  to  Bpo  ms  was  in  contriving 
to  design  the  Apostles'  i  thai  they  should  be  applicable  to 

that  particular  Bubject-matter.  How  does  the  case  of  a  public 
building  differ  from  the  case  of  the  figures  of  the  Apostles?  In 
no  sense,  it  seems  to  me,  and  the  photograph  of  a  public  building 
stands  on  the  same  footing.  Tbe  answer  to  the  whole  argument 
of  the  appellanl  is,  that  it  is  not  the  natural  object  which  is  the 
design;  that  it  is  not  the  photograph  which  is  the  design,  T 
novelty  of  the  design  consists  in  so  contriving  th  rimita- 

.  of  the  figure,  w]  If  may  be  comn  tie  world,  in 

such  a  manner  as  to  render  it  applicable  to  an  article  of  manu- 
facture.    With  regard  to  Adatns  v.  Ckmentson,  I  can  only  - 
that,  unless  some  distinction  ran  be  drawn  with  respect  to  the  A<  I 
under  which  the  Vice-Chancellor  was  deciding,  which  renders  it 
unlike   this   particular   Act,   in   the   i  of   any  clause   like 

.   60,  I  doubt   whether  the  ight.     I   also   think 

that,  although  Beet.  60  Bays  what  is  the  meaning  of  design  in 

.   47,  it   would  b  Le  to  extract    suoh    a    meaning   from 

sect.  47  alone,  when  interpret  .1  by  common  Bense  and  by  the  scope 
and  context  of  the  Aot  of  Parliament." 

Old  design  applied  to  different  articles. — As  an  d  of  the 

principle  Laid  down  in  s  mn  iers  v.  Wiel (above)  it  should  be  notia  d 
that  even  if  a  design  has  already  been  applied  to  an  article  of 
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manufacture,  yet  the  num.-  or  :i  similar  design  may  1"'  i 

and  i  I   i"  >■  me  other  article  of  manufacture, 

provided  that  the  latter  arti  I   from  the  former  thai 

substantial  novelty  in  Buch  application.     This 
in* n t  must  be  taken  subjeot   t<»  the  proviso  thai  it'  the  design  lias 
fered,  thai  design,  or  a  similar  di  sign,  cannol  be  applied 
by  otl  •  \'ii  to  different  articles,  in  tin-  class  or  i 

in  which  it  is  7er  Dove!  suoh  application  may  be, 

as  the  oopyright  extends  to  all  articles  In  the  class  or  olas 

Conversely,  it   cannol   be  1  in   another 

for  application  to  similar  articles  of  a  differenl  material       : 

the  mere  difference  of  material   is  nol    suffioienl    to  imparl   the 

quality  of  novelty,  and  such  a  registration  would  be  expunged 

from  the  :  on  the  ground  of  wan!  of  novelty 

The  principal  cases  on  this  point  are  reviewed,  and  the  principle 
very  clearly  expounded  by  Landley,  L.  J.,  in  his  judgment  In  the 
e  of  Ri  <  "'i  h  '&  /'■  .•<  .  He  there  said  :  "In  a  n- 
ddering  the  novelty  or  originality  of  a  design,  it  musi  always  be 
borne  in  mind  that  the  applicability  of  the  design  to  manufac- 
tured articles  is  the  matter  which  has  to  be  determined.  This 
was  pointed  out  in  Saundersy.  Wiel(f).  Prom  the  wording  of 
ad  60  it  might  be  thought  that  if  a  design  had  never 

been  applied  to  articles  comprised  in  one  of  theol  i —  of  g Is  into 

which  manufactured  articles  are  divided  for  the  purposes  of  the  A  \ 
such  design  might  be  protected  for  that  class,  even  it'  it  had  been 
previously  applied  to  g<  ods  of  a  different  class  g  ,  But  it  has 
been  decided  that  if  a  de  ign  is  really  old  in  its  application  to  some 
manufactured  article,  its  application  to  a  new  Bubstance  will  not 
•  •  protection,  although  Buch  substanoe  may 
.11  within  the  class  to  whioh  the  first  article  belongs.  In  />'• 
Bach?    I*  .  a  lamp  Bhade  in  the  aha] t'  a  rose,  but  made 

isfa  i.  .1  il.  ugn  may     ' 
1  tion,    however,    in    a       I-  without  infringement  I 

-    in    « hi  h    it    1 

!\    •  \{t  n.ii: 

i    t  it  ii 
quite  a  different  question  whether  it  can 

I:    I'.  C.  ] 

I:    I  •    . 
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in  linen,  wa  ered  for  ■ 1    In  Cla      I  ! ;  il  wb  ■  held  thai  a 

lamp  shade  of  the  tame  shape,  bul  made  in  ohina,  which  1. 
registered   for  goods  in  Class   I,  was  uol   entitled  to  protection. 
Although  the  substanoes  were  dissimilar,  the  shape  wa    the  same, 
and  the  articles  having  thai  re  both  lamp  shades     thai 

they  were  both  of  .the  same  kind  and  used  for  the 
Again,  In  Read  and  Gres&iceWs  D  ,  a  lamp  Bhade  made  of 

paper,  Bhaped  like  a  chrysanthemum,  was  I 

and  a  similar  design  for  a  lamp  Bhade  of  the  Bame  shape  v.      •    - 
punged  from  the  register,  although  it  was  registered  for  goods  in 
Class   12  and  was  made  of  linen  and   paper.     In  this  lasi   i 
Mr.  Justice  Chitty  said  thai  'to  be  capable  of  being  i  i.  a 

design  musl  be  new  or  original  in  fact,  and  not,  as  suggested,  new 
or  original  as  to  Borne  particular  class  of  goods.  It  oannol  1"'  said 
to  be  new  or  original  it'  it  is  already  being  applied  to  artioles  of  an 
analogous  oharacter.5  The  learned  judge  was  obviously  referring 
to  the  classes  of  goods  mentioned  in  the  schedule  to  the  Designs 
Rules  ;  and  the  words  referring  to  articles  of  an  analogous  nature 
show  that  the  leam<  d  judge  did  not  intend  by  the  words  '  new  or 
original  in  fact'  to  decide  thai  a  design  must  be  new  or  original 
in  the  b  use  of  never  having  been  seen  before  as  applied  to  any 
article  whatever. 

"In  the  case  of  Walker,  Hunter  8f  Co.  v.  Falkirk  Iron  Co.  (/.■),  a 
design  for  the  shape  of  an  iron  furnace  door  was  protected,  although 
wooden  doors  of  the  same  shape  for  sideboards  and  other  articles  of 
furniture  wore  old.  The  things  shaped  were  for  such  different 
purposes,  and  their  uses  were  so  dissimilar,  that  the  design  for  one 
of  such  things  was  held  to  be  new  or  original,  although  it  was  old 
for  the  other.  What  then  is  the  tesl  to  be  applied  to  a  case  such 
as  that  before  us?  The  design  must  be  new  or  original  with 
reference  to  the  kind  of  article  for  which  it  is  r<  I;  meanij 

by  kind  of  article,  not  the  class  of  article  mentioned  in  the  schedule 
to  the  Rules,  bul  the  kind  of  article  having  regard  t  ■  its  general 
character  and  use.  A  design  may  be  new  for  a  coal  scuttle  but 
nol  Eor  a  bonnet.  On  the  other  hand,  a  design  for  a  shade  of  a 
gas  lamp  can  hardly  be  new  if  it  was  old  for  an  oil  lamp.     In  the 

(i)  gr.  P.  C.  in.  ■  :. ■   r  i  . 
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I  is  f  or  the  shape  of  an  electrio  lamp, 
or  rather  for  the  shade  for  an  eleotrio  Light.  It  follows  from  what 
has  1  •  thai  the  shape  may  be  d<  w  or  original  in  its 

application  to  eleotrio  lamps,  which  are  modern  inv<  ntions,  and  yei 
[themes  iginal  in  its  application  to  oil  Lamps. 

If,  when  1.  tli"  design  was  noi    Dew  or  original 

3,  if  tin'  Bhape  was  common  for  suoh  lamps  as  were  used  ] 
eleotrio,  lighting  was  invented,  the  design  is  one  to  which  the  Aoi 
apply,  and  the  design  oughi   to  be  expunged.     Electric 
lightii  ry  lamp  or  lamp  shade  adapti  d  to  it  for  the 

•  time  may  be  said  to  be  new  or  original,  if  attention  U 
only  to  its  application  to  the  new  method  of  lighting.  Bui 
absurd  to  suppose  thai  the  application  <>f  an  old  Bhaped  lamp  or 
Bhade  to  an  eleotrio  light  o  raid  be  proteote  1  under  this  Act.  There 
must  be  some  novelty  or  originality  in  the  shape,  as  applied  to 
sources  of  light,  in  order  thai  a  design  for  the  shape  of  a  lamp  can 
be  protected." 

The  principles  which  are  explained  by  the  oases  quoted  al 
may  be  summarized  thus : — 

A   previously  known  design  applied  to  certain  articles  of 
manufacture  may  bi  J  and  proteoted  as  applied  to 

quite  diffi  /■'  nl  art: 
(b)  If  the  previously  known  design  was  registered,  it  may  be 
registered  by  another  person  and  proteoted  as  applied  to 
quite  different  articles  in  another  class  (I). 
articles  must   in  both  oases  be  quite  different   in  order  to 
• ;.  '" :  in  the  latter  case  they  must  also  be  in  another 
as  und(  copyright  extends  to  "//articles  in  the  olass 

or  classes  oJ  registration. 

We  must  now  consider  the  question  of  novelty  with  regard  to 
pplied  to  the  same  or  similar  articles  of  manufacture. 

Substantial  novelty  necessary.— In  dealing  with  oasi  -  of  designs 
•'    I  usually  more  libera]  than  indealingwitb  patents  (m); 

■'   »  ;-  ,   28  I  Q.    Diy.  p.  Matins, 

V .  •  <  i  i 

l      .  I.  .'  ,  in  /.'  May  v.       p.  121,  and  p 
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but,  nevertheless,  a  'I'   ign  cannol   be  registered   unless  ii   ] 
dearly  marked  and  defined  difference  Prom  any  de  '.^w  previ 
in  use  for  the  same  or  similar  artioles,  and  in  snob  difference  there 
musi  be  some  substantial  novelty. 

The  que  tion  of  "  novelty  "  is  always  a  question  of  faot,  and  has 
to  1"-  deoided  ultimately  by  the  eye  of  the  judge  or  <  loui  I 
when  neee    ary,  by  the  evi  I    .        .  experts 

Aja  to  the  necessity  of  "substantial  novelty,"  and  as  illustrative 
of  what  is  necessary  ("  constitute  "  ubstantial  novelty,"  the 
following  cases  may  be  considered: — 

In  Hi"  oa    •  of  Le  May  v.  Welch  (o),  an  action  was  broughl   for 

the  infringemenl   of  a  registered  de  ign   for  a  shirt  collar.     The 

advantages  olaimed   for  the  design  were  the  height  of  the  collar 

the  si  ml  which  fastened  it  in  front,  tin-  cutting  away  of  the 

corners  in  the  segment  of  a  circle,  and  the  absence  of  a  band. 

It  was  shown  thai  a  collar  had  been  previously  in  use  which  had 
'id,  and  in  which  the  corners  had  been  out  away  in  ar 
circles.  It  was  held  that  the  design  was  not  new  or  original 
within  the  meaning  of  the  Act.  Lord  Justice  Fry,  in  giving 
judgment,  said:  "The  meaning  of  the  words  'novel  or  original' 
is  this,  that  the  design  must  either  be  substantially  novel  or 
substantially  original,  having  regard  to  the  nature  and  chai 
of  tlie  subject-matter  I  p)  to  whioh  it  is  applied." 

In  the  samo  case  Lord  Justice   Baggallay  said:  ''In  ord 
justify  the  registration  of  a   design,  especially  with  referee 
such   matters   as  collars  and  other  articles  of  dress  which  are  in 
constant  and  daily  use,  there  must,  according  to  my  view  of  the 
be  some  clearly  marked  and  defined  difference  between  that 
which  is  to  b  ■  registered  as  a  new  design,  and  that  which  has 
before.     If  the  difference  of  half  an  inch  in.the  placi  stud, 

or  any  other  similarly  trifling  difference  from  previous  designs,  w<  re 
to  be  taken  as  justifying  registration  of  a  design  for  a  collar,  no  one 
could  have  a  ("liar  made  in  his  own  house  by  his  Bervantfl  without 


(w)  See  per  Chitty,  J.,   iu  Cooper  v.       p]  md  the  cases  rd 

igton,   10  R.  P.  C.  pp  '■  :       to  ti 

and  in  Re  ,  14  R.  P.  C.  24. 

p.  914  ;  per  Lindley, L.  J., in St  <  (/>)  /.«.,  th  '  iwhiohthe 

Design,   13   R.  P.  C.  p.  360:   see  also       is  applied. 
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ik  of  infringing  Bom<  ;n."      Lord 

:  "  Ii  Is  not  everj  e  of  out, 

f  outline,  every  ohange  i  th  or  breadth  or 

q,  in  a  simple  and  Familiar  article  oJ    '  this, 

wl  relty  of  design.     .     .     .     There  must  be, 

a  1:  Ity  of  outline,  bul  a  Bubstantial  novelty  in  the  design, 

havii  I  i"  the  nature  of  the  artiole." 

A    tin  ::.  /.'    Pi    '■■  '■'    Reg  ',■•■'!■  .  ,-.  hi  :   we    an  appli- 

lesign   from  the  r.  gist<  r,   Mr.  Ju 
iid  :  "  M  inute  diffi  rences  are  not  Buffioient,  h;i\  ing  regard  to 
j  istify  tb    Court  in    .;.  Lng  thai  these  minute 
onstitute  novelty  lality  within 

!  ■  t." 
In  the  i  Smith   v.  //       B     .      .  the  plaintiffs,  who  had 

1  :    d(  sign    for  a  s  arf  called  tin-  "  Neglige  Scarf,"  I 
I    novelty  in  which  consisted  in  the  stitching  of  the  outer 
two  limbs  in  a  special  manner,  so  as  to  pr< 

appearance,  brought  an  a  si 
againsl  the  defendants,  and  applied  for  an  in juno- 
them. 
ling,  J.,  after  referring  at   length  to   the  case  of  L    May  v. 
Welch      ,said:  "It  seems  to  me  that  if  I   were  to  hold  that  this 
a    which    would    prevent    anybody    from 
that  which  came  as  near  it  as  the  def  adant's  exhibit  in 
.  1  should  In'  holding  that  the  difference  of  a  l'<v, 
ited  a  proper  subject-matter  of  registration  under  the  Act. 
tent  with  the  conclusion  to  which  the 
1        •     :  Appeal  came  in  I  to  which  I  have  already  refei 

/.    M  y  v.  Wt  '  '  .  and  therefore  I  think   thai   the  motion  fails 
and  it  musl  I  1." 

In  Re  Sheru     V    D  t)t  the  respondents  had   shown  to  a 

Lobe  for  a  lam]  g  of  a  pine- 

ruby  colour,  the  surface  of  the  gle 
the  appearan  e  of  beii  hexagonal  fai   I 

m  it.     The  re  p  indents  sold  two  suoh 
oustomer,  who  exhibited  them  in  his  window.     Sul 

:     I    i 

I     !■  I  IB.  P.  < 
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quently  the  respondents,  Ending  that  the  slip  fittings  were  defioient 
in  stability,  designed  another  globe  with  n  flange  al  its  base,  which 
the}  registered.  Theglobes  were  exaotl  v  alike, with  the  < 
of  the  slip  fittings  in  the  one,  and  the  flange  in  the  other.  It 
was  held  by  Chitty,  J.,  thai  in  view  of  the  publicatioo  of  the 
design  with  the  slip  fittings,  the  addition  of  the  flange  we 
suffioienl  to  make  the  registered  design  nov<  1  or  original,  and  thai 
the  design  must  be  expunged  Erom  the  register. 

A    an  instance  the  other  way,  reference  may  be  made  to  the 
of  Re  Rollason's  Design  («)  where  the  Oouri   of  Appeal,  reversing 
the  decision  of  the  Couri   below,  held  thai  the  design  in  qu 
was  novel.     Illustrations  of  the  design  and  the  alleged  anticipa- 
tion arc  given  in   14  R.  P.  0.  at  p.  894,  and  in   (1898)   I  Ch.  p. 
238  (V). 

Combination  of  old  designs. — .V  new  design  may  be  made  from 
the  combination  of  two  or  more  old  designs,  provided  always  that 
the  combination  produces  some  real  novelty. 

In  the  case  of  Reg.  v.  Firmin  (//),  the  defendant  was  convicted 
before  a  magistrate  under  the  Act  of  1842,  for  having,  after  notice 
from  the  proprietor  of  a  new  and  original  design  for  a  regulation 
button,  and  without  his  consent,  sold  a  button  which  was  a  fraudu- 
lent imitation  of  it.  On  application  for  a  writ  of  certiorari  to 
remove  the  conviction  into  the  Court  of  Queen's  Bench  for  the 
purpose  of  quashing  it,  a  case  was  .stated  by  the  order  of  the 
judge,  from  which  it  appeared  that  the  alleged  original  design 
consisted  of  the  royal  arms  surrounded  by  a  garter  bearing  the 
iption  "  The  Royal  Mail  Steam  Packet  Company."  The 
Court  held  that,  as  a  new  and  original  combination  might  be  the 
resull  of  simultaneously  applying  two  old  and  known  designs  to 
the  ornamenting  of  a  button,  the  application  to  quash  the  con- 
nought  to  be  discharged.  Coleridge,  J.,  then  said  :  "  Suppose 
a  jockey  on  one  button,  a  horse  on  a  second,  and  a  third  button 

(«)  14  It.  P.  C.  893  and    on  appeal  pations.    I.   I 

909;  Bee  particularly  pp.  912,  913.  the  cases   on  infringements    referred  to 

(.)•)  See  also    Farley  v.    Keighky   Iron  on  p.  69,  note  (/i),  and   the  illustrations 

Works  Society,  Ltd.,  11  II.  P.  0.  109,  and  of  thedi  signs  in  question  in  I 
the  illustrations  there  given  of  the  im-  ^  r  f  the  Peace,  740. 

peached  design  and  the  alleged  antici- 
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having  in  the  Aral  button,  mounted  "ii  suob  a 

There  would  be  a  simultaneous  appli 
ml  the  resull   would  1"'  a  new  combination. 
>11  with  writing  therein   is  on  old  ornament  of  a 
.'.  arms.     Is  no!  the  union  <>l'  the  two,  1  y 
Ing  the  Boroll  to  enolose  the  two,  o  n<  w  o  mibination  P  " 
In  the  i  v.    Tap  .    be  plaintifi  regisl 

under  the  \  Viot-o.  LOO,  a  d    ign  for  woven  fabrii  .     The 

n  which  was  called  "The  Eoneyoomb  pattern"  was  applied 
fabric  woven  in  cells,  and  oonsisted  of  a  combination  of  the 
and  small  honeycomb,  so  as  to  produoe  o  Large  h-ii'veomb 
mall  honeycomb  ground.     Neither  the  Large  honey- 
comb nor  the  small  honeycomb  was  new,  but  they  had  m  \  er  be  d 
ined  before  the  plaintiff  registered  his  pi  so  thai  the 

combination  of  the  two  patterns  was  novel.     It  was  held  on  appeal 
by  th"  Exchequer  Chamber  that  the  design  was  a  new  and  original 
ign  within  the  mi  i  the  A<t  5  &  6  Vict.  o.  LOO. 

In  giving  judgment,  <  lookburn,  C.  J.,  said  :  "  The  question  it 
of  fact,  namely,  whether  this  is  a  new  and  original  d<  sign  .... 
It  is  true  that  in  this  case  the  design  consists  in  using  the  honey- 
comb pattern  alternately  in  small   and  large  proportions,  and   I 
thai   it   would  not   have  been  competent  for  the  plaintiff  to 
ter  this  di  a  person  having  a  copyright  in  the 

tb  pattern;  but    no  person  has  a  copyright,  and  as  the 
Bimply  one  in  which  the  public  at  Large  are  inte 
is  nothing  to  prevent  the  plaintiffs  from  taking  the  original 
ii   and  varying  it    to  a  certain  extent,  and  registering  the 
.;  new  di  sign.     That  Leads  to  the  qu<         .   I     it   in  its 
.  viz.,  the  combination  of  Large  and  small  p  tterns,  a 
a   matter  of  which  anj  b  >\y  may  Batisfy 
it.     There  is  a  new  combination,  which  is  in 
moe  a  new  design."     Wightman,  J.,  also  said:  "  The  A  oi 
.,        •'  -any  new  or  original   design.'     Thai    is  nol  a 

idea  in  the  nature  of  an  invention,  but  the  repn  entation 
.  which  a  draughtsman  has  for  the  firsi  time  produced. 
i  be  the  true  meaning  of  the  word  '  design,'  there  is  no  doubt 


i,      ■..  I  •  ii 
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in  this  ease  that  there  wa    a  d<   ign,  for  there  was  a  drawinj 
if  was  an  original  drawing.     II  is  true  dial  all  its  component  parts 
had   already   been    produced,   but    no  one   had   produced  such  a 
pattern.     II   was     id  in  the  Court  below  thai  thi  mere 

c  imbination  in  a  manner  well  known ' ;  so  il  is  with  a  picture :  all 
its  parts  may  be  old,  lail  the  combination  forms  a  new  design." 

In  Mulloney  v.  Stevens  (a),  the  plaintiff  had  r  gi      red  under  ill" 
Act  of  L842  a  tor  a  badge  to  be  worn  on  the  >v 

Tercentenary.     Tin'   badge  -1   "I'  four  ribbons,  on  one  of 

whioh  was  a  design  of  a  portrait  of  Shakespere,  on  another  a  design 
of  his  birthplaoe,  on  the  third  a  design  of  the  church  at  Stratford- 
upon-Avon,  and  <>n  the  fourth,  whioh  was  worked  into  a  button, 
were  the  Anns  of  Shakespere.  None  of  the  designs  were  new, 
nor  was  the  badge  new,  as  badges  of  a  similar  shape  had  been 
made  before  in  connection  with  other  events.  In  an  action  for  an 
injunction  to  restrain  the  defendant  from  making-  a  similar  badge, 
it  was  hold  to  be  so  doubtful  whether  snch  a  combination  as  thai 
of  the  plaintiff's  was  a  novel  and  original  design  within  the  mean- 
ing of  5  &  (!  Vict.  c.  100,  that  an  injunction  was  refused. 

In  Lazarus  v.  Charles  (b),  the  plaintiff;  registered  under  the  Act 
5  &  0  Vict.  c.  100,  a  design  designated  as  "a  pictorial  flap  card 
basket  "  and  described  in  the  following  way  :  "The  case  of  the 
basket  is  formed  by  an  octagonal  piece  of  cardboard  or  other  similar 
substance,  and  on  each  side  of  the  octagon  there  are  attached  two 
pentagonal  Haps,  one  above  and  the  other  below  the  octagonal  base. 
These  ilaps  can  be  folded  down  almost  flat  upon  each  side  of  the 
and  by  (his  moans  the  entire  basket  can  be  packed  into  a  box 
which  is  sold  with  the  article.  When  the  basket  is  required  for 
use,  the  flaps  are  turned  outwards  till  they  are  in  eon) act  at 
their  edges,  and  are  then  connected  by  a  cord  passing  through 
holes  in  each  t lap.  Small  medallion-shaped  lithographs  of  objects 
of  interest,  or  pictures,  or  verses  enclosed  in  a  medallion,  are  affixed 
to  the  inside  of  the  upper  set  of  flaps  and  to  the  outside  of  the 
lower  set." 

It  was  admitted  that  the  basket  was  not  in  a  now  form  as  to  the 
upper  part,  and  that  tin1  only  novelty  was  thai  it  was  a  double 

(a)  10  L.  T.  (N.  S.)  190.  (b)  16  Eq.  117. 
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ts  held  thai  tho  combination  was  not  a  new  or  original 

•i  within  the  meaning  "f  the  A  -<  Chancellor  Malins  In 

giving  judgment  Baid:  "Though  the  Courts  have  Bhown  much 

in  dealing  with  oas<  a  under  tho  A<t  for  registration 

of  designs  than  underthe  A<  t  giving  proteoi ion  by  means  of  patents, 

yet  the  same  principle  appl  ■  ,  and  people  who  manu- 

factui  j  with  only  a  Blight  alteration  in  form   Erom  other 

articles  already  manufactured,  should  not  rush  into  the  mistake  of 

tering  their  design,  thus  causing  an  embarrassment  to  trade." 

In  the  case  of  SI  Cotton  v.  Decoratir     I      /      Co. 

tin'  idea  <>f  the  plaintiff's  design,  which  was 

ber  lv"  I.  was  to  take  a  flower  and  leaves  n"f   found  in  nature,  to 

make  the  leaves  the  prominent    feature,  ami  to  have  the  wholo 

surrounded  by   a  neat   geometrical  border.      In  order  1"  get  an 

artistic  appearance,  !'..<•  lea1 

into  and  to  cover  the  border.     It   was  held  thai   the 
plaintiff's  design  was  a  new  design.     Manisty,  J  .  ing  judg- 

ment said:  "It  is  clear  to  my  mind  at  all  evi  I  the  plaintiff's 

a,  which  i>  now  in  question,  was  a  new  combination,  a  new 
arranj    i     at  of  well-known  parts.     It  is  not  what  I  think  the  A ■  t 

jinal  design,  that  is  to  say,  suppose 

there  had  never  been  any  ornamental  tiles,  end  a  designer  had 

aed  this  very  design,  that  would  have  been  original.     So  in 

I  at.  nts,  you  have  cases  win  re  the  whole  principle  is  new,  and  yon 

have  .     ee  where  it  is  not  a  n<  w  principle,  but  a  new  arrangement 

m  bin  at  ion,  which  may  or  may  not   ho  usable,  according  as  it 

•    infringe  any  former  arrangement.     But    I    am 

■  1  this  is  a  ii.  u  design;  tho  arrangement  ami  effect  of  it  is 

to  me  that  in  this  case  the  plaintiffs  have 
•h»r  their  wil  have   gone,  in  Bome   respects  very  far 

to  what  was  new  and  whit  was  really  a  new  invention. 
a  combination  of  well-known  parts,  but  so  now  as  to  be 

A   ain,  8.,  in    I  tered   a    design    lor  lire  screens  con- 

structed of  three  palm  leaves  tied  or  wired  together  in  tho  form  of 
f  clubs,  ai  to  hold  a  flower  pot.     In  an  action  for 

i  i;    P.i 
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infringement  Wills,  J.,  in  giving  judgment,  said  :  '"It  is  a  some- 
uli.-it  startling  proposition,  and  almo  t  of  neoi  ity  must  1"'  I"  any 
mind  which  oomes  fresh  to  it,  to  hear  il  suj  -■  ti  I  thai  putting 
three  Leaves  together  in  suoh  an  obvious  manner  as  this  would  be 

likely  to  be  considered  a  novelty,  1 ause  il   is  an  arrangement 

which  anyone  who  took  up  the  three  palm  Leaves  could  hardly 
help  so  arranging,  and  therefore  it  is  not  a  case  in  which,  as  it 
seems  to  me,  one's  natural  impression  would  be  in  favour  of 
novelty.     One's  natural  opinion  would  be  that,  if  invented  at  all, 

it  was  invented  and  known  long  before   L887 ] > u t  it   is 

impossible  to  say  thai  copying  the  trefoil  can  be  a  novelty  such  as 
to  entitle  a  person  to  register  a  design  Like  this,  ami  so  prevent 
the  public  using  it."  It  was  proved  thai  in  fad  similar  designs 
had  been  previously  in  use,  and  it  was  accordingly  held  that  the 
design  was  not  novel,  and  that  the  registration  failed 

Jn  the  rase  of  Hothersall  v.  Moore  (e)  the  plaintiff  claimed  thai 
his  design  as  a  combination  was  new  and  original,  and  noi 
previously  published  in  the  United  Kingdom;  he  alleged  that  the 
use  of  a  red- coloured  border  on  a  body  of  yellow  ohamois  leather 
cloth  was  entirely  new,  and  constituted  a  design  within  the  Act, 
and  the  mode  in  which  he  arrived  at  the  design  was  not  by 
drawing  a  pictorial  production,  lmt  in  this  way.  lie  took  a 
piece  of  an  old  pattern  (No.  20)  long  used  for  dusters,  and 
directed  Mr.  F.,  who  was  the  manufacturer  of  goods  ordered  by 
him,  to  work  out  the  border  of  this  duster  (No.  20)  in  red,  and 
then  he  took  a  duster  No.  L9)  and  took  from  that  a  pattern  of 
the  so-called  chamois  leather  cloths,  and  directed  Mr.  P.  to  work 
thai  out  as  the  body  of  a  duster  with  the  borders  like  N 
only  worked  out  in  red.  The  border  in  No.  20  was  a  verj 
and  common  border,  and  that  the  chamois  leather  cloth  was 
known  at  the  time  as  a  material  was  dear  from  the  faot  that  the 
plaintiff  alleged  he  took  the  pattern  for  the  body  of  No.  2a  (the 
design  in  question)  from  No.  I!1,  and  when  the  body  of  N 
was  applied  to  a  square  forming  part  of  the  border  of  No.  19,  this 
was  apparent  to  the  eye.  the  two  things  were,  in  faot,  identical. 
CTpon  these  facts Y.-C.  Bristowe  said:  "  Ee  (the  plaintiff  tak 

{<!)  Smout  v.  Slaymaker,  7  R.  P.  C.  00.  («•)  •.<];.  P   I     27. 
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.  u  well-known  d  1  he  applies  thai  well- 

bordt  r 
There 
in  this  I  : 

;  and  th  dy  in  es 

i    manufacture.      What   woe  there  then  new  i  r 
';n:il  in  this  to  constitute  a  design?     I   admil   the  difficulty 

design  within  i1  ad 

have  previously  found  thai  difficulty;  but  indej 

■  a  the  Bubjeol   I  cannol  bring  m\  self  to  the 
■II  that  there  was,  in  the  applical  i  the 

which  wa  i  laterial  forming 

No.  L9,  i  aough  to  oonstiti  by  way  of  combii    - 

within  the  meaning  of  the  Act." 
Intheca  i    vtt  v.  Gh-imaha  te  (/)  the  plaintifE  1  '   red 

ft  d  ination  of  o  bassinette  and  mail  cart,  and  it 

appeared  that,  though  the  different   pari  rately  wi 

old,  th<  urn  in  which  the  1  .  well,  ir 

E  the  plaintiff's 
1  that  th  el. 

is  th  i  » whi  oh 

an  ;•  the  infrinf  a  writing  table. 

Day,  J.,  in  giving  judgment  Baid:  "  l\  is  perfectly  dear  thai  no 

]         ;  this  article  can  be  said  to  be  by  itself  or  in  itself  original. 

art  of  which  it  is  which  has  previously 

and  is  well  known,  bui   il   is  the  combination  of  the  thii 

the  putting  thru,  uovelty 

the   thii  . 
doubl  thai  this  thing  is  made  up  I 

say  alti  which  are  to 

bich  hv.  Luoed   on 

I  i  ' 

ad   the  one  with   the  Bap.     ]  re  very  Ee* 

red  artiole  whioh  arc  qo1  to  be  found  in  on 

Bui  what  1  do  uol  find  in  any 
VJ_  .1  to  up  or  produced  tx  I 

P.i 
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me  i  i  thai  combination  of  these  which  ]   find  in 

tered   writing-table.     I    find  there  a  thing  which   appears  to  be 

novel  in  its  arranj    ment,  novel  in  its  details  a    a  combination,  and 

novel  also  in  its  general  design  and  appearance.     This  < 

to  me  i"  present  a  novelty  and  originality  which,       I   u 

the  subjeot     I  speak  with  great  diffidenoe,  but    I   am  obliged   to 

express  my  opinion  us  Ear  as  I  understand  the  subj<  c\  i,  is  n<  oe 

and  almic  neoessary,  1"  constitute  a  Bubjecl    lit    for  n 

under  this  statute.     It  seems  to  me,  therefore,  thai   this  artiole  is 

an  artiole  of   novelty  and    originality.     This   article,   considered 

Bimply  as  a  composite  article,  is  an  article  that   does  present  that 

novelty  and  originality  whioh  is  requisite  for  registration  "  (A). 

It  appears  Erom  these  cases  that,  when  a  design  of  a 

combination  of  old  designs,  the  combination  must  result  in  the 
pro  Luction  of  some  real  novelty,  otherwise  the  design  will  not 
proper  subject  of  registration.  It  is  not  sufficient  that  a  mere 
combination  be  effected;  there  must  be  a  new  arrangement  of  old 
parts.  The  old  designs  must  bo  so  combined  as  to  produce  a 
new  design,  and,  unless  this  result  is  achieved,  the  design  will  be 
incapable  of  registration.     The  question   in  all  the  quoted 

■  was,  whether  the  combination  of  the  old  designs  was  of 
a  oharacter  thai  the  d  ailing  from  such  combination  was 

new.     No  rule  can  be  laid  down  as  to  what  is  or  what  is  i. 
novel  combination;  it  is  a  question  of   fact   in  each  case,  to  be 
decided  by  the  eye. 

A  design  may  also  be  valid  within  the  Ad  although  all  the  , 
are  old,  except  some  particular  pari  only  which  is  new  or 
if  the  novelty  or  originality  of  the  particular  part  is  sufficient  to 
impart    the  oharacter  of  novelty  or  originality  to  the  who! 
But  in  that  case  only  the  design  as  a  wh  ile  is  protected,  and  any- 
one can  reproduce  the  old  parts  of  the  design,  omitting  the  new 
part  (/••). 

It  seems  possible  that  even  the  omission  of  something  from  an 

(h)  Compare    .'  Co.  v.  J 

Hurst  \   Co.,    Ltd.,   12   R.   P.   0.   371;       v.  .9R.P.C.482;  op. 

uti  $  S    -.  i  5  K.  P.  0.  112;       ,v  Co.    v.    8  -    R.    P.   I  , 

and  the  judgments  in  the  a  i      p.  1!~- 

He  Clarke's  Design,  13  R.  P.  C.  351.  (*)  Wdlket  above. 
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■n  may  result   in  a  new  or  original  design  which  maybe 

I       ;  but  this  would  not  apply  to  a  case  where  the  original 

r  more  distinot  parts,  and  the  only  novelty 

in  tli«>  Later  design  was  the  omission  of  one  of  those  i  art  i  ad 

the  omission  must,  ol  course,  be  Buch  as  to  result  in  a  substantially 

different  design  being  produced. 

Utility  immaterial  in  question  of  novelty. —  In  considering  the 
question  of  novelty  it  is  quite  Immaterial  whether  a  design  is 
useful  or  not.  In  the  case  of  Hccla  Founds  Co.  v.  Walker, 
U  ■,,■  Sf  Co.  ,  Lord  Watson  in  giving  judgment  said:  '"It 
is  quite  immaterial  for  the  purj  osi  3  of  registration  under  the  Act 
L 883  whether  a  design  is  useful  or  devoid  of  utility.  All  that 
the  statute  requires,  in  order  to  its  registration  and  protection,  is, 
that  it  shall  be  new  or  original,  and  shall  not  haw  been  previously 
published  in  the  United  Gangdom  "  (o). 

It   is  equally  immaterial   in  a  question  of  novelty  whether  a 

.:  lhan  previous  similar  designs.     In  the  i 

-,.    Tree(p)t  Baron   Pollock   in   giving  judgment    Baid: 

••j   en|  ree  with  what    is  said  by  Mi*.  Terrell  in  this  case, 

that  we  ought  to  reject   in  toto  the  question  whether  the  basket, 

which  is  said  I  w,  is  a  better  basket  for  commercial  and 

than  baskets  that  have  gone  before."     In  the 

8f  Sons  v.  Sharpt  Bros.  \  Co.  q  .  ho? •,  Romer,  J., 

in  considering  the  question  of  the  novelty  of  the  plaintiffs  design, 
and  deciding  in  its  favour,  laid  great  stress  on  the  Eaot  that  direotly 
it  was  put  on  the  market  it  acquired  a  large  Bale,  while  the  all< 

itioipations  of  that  design  were  never  practically  Bold  at  all.     But 

[j  ;  that  the  Learned  judge  was  wrong  in  giving  any 

weight  to  this  evidence,  for  large  Bale  is  evidence  of  utility  and 

..  :;;>  ,,!  qovi  Lty   i    :  and  the  question  of  utility,  as  we 

]i:iV,-  geen  above,   is  quite  immaterial   in  considering  whether  a 

i£  Qovel.     It  is  obvious  that  a  trifling  change  in  a  design 


I      .:■  ■. .    i.    .1..   in    /.••       /'  tifn,  »bow  .  p 
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might  be  sufficient  to  make  if  achieve  some  useful  object  which 
was  qoj  attained  bi  fore,  without  so  far  altering  the  d< 
imparl  any  elemenl  of  novelty;  and  looking  al  the  cases  iif <<1 
above,  and  the  clearly  expn  »sed  deci  tons  thai  the  question  of 
utility  is  quite  immaterial,  il  is  submitted  thai  this  case  oannol  be 
aooepted  as  an  authority. 

It  is  also  immaterial  in  a  question  of  novelty  to  consider  whether 
or  ix>i  a  design  aooomplishes  the  same  ohjed  or  pur]  earlier 

designs.     The  only  question  is,  whether  the  design  itself  differs 
substantially  from  the  earlier  designs  (.  . 

(1))  Prior  publication. 

The  final  characteristic  required  to  make  a  design  a  good  subjed 
for  registration  is  the  negative  one  thai  it  musl  nol  have  been 
published  in  the  United  Kingdom  (t)  prior  to  its  registration. 
By  publication  is  meant  communication  of  the  design  to  the 
public. 

The  most  obvious  instance  of  prior  publication  is  the  pulilie  use 
or  exhibition  («)  of  the  design  or  a  similar  design  before  it  is 
registered.  The  communication  of  the  design  may,  however,  1  e 
only  to  individuals,  not  to  the  public  generally,  and  in  such  cases 
the  question  whether  or  not  such  communication  amounts  to 
prior  publication  depends  upon  whether  the  communication  is 
confidential  or  not.  If  the  communication  is  made  by  the  inventor 
tn  a  person  standing  in  a  confidential  or  business  relation  to  him, 
such  as  his  partner,  or  his  agent  or  servant,  this  would  not  be 
publication;  otherwise  considerable  difficulty  would  arise  in  carry- 
ing on  business.  An  inventor  may  also  communicate  the  design 
to  a  manufacturer  for  the  purpose  of  getting  the  article  manu- 
factured and  the  design  registered,  provided  the  communication  is 
confidential  and  the  inventor  reserves  Ights  to  the  design,  for 

(*)  See  //         .  .  v.  Walker,       ii  which 

Hunter  \  <    ..   6   R.   P.  C.  p.  659,  and       provides  thai  'tain  circumstances 

!'•  "•  i"'sl-  publication  in  the  [sleof  Man  .-hall  not 

(0  Sect.  17    l  .   1  ader  this  sub-Bection  .         . 

....  ,  , ,.      .      .     .,         invalidate  sul 

it  ■would  appear  that  publication  in  the 

Isle  of  Man  would  not   invalidate  sub-  (")  s<  '   ■'     x  '    •      .<'">  9  R-  p- 

sequent    registration.      But    thi  0.  268,  audi'.  24, 

K.  D 
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then  the  relations  subsisting  between  the  partiei  are  considered 
confidential  for  th<'  time  being.     And  he  may,  In  the  same  way, 
oonsult  the  person  through  whom  he  proposes  to  put  th< 
the  marki  I 

The  confidential  nature  of  the  oommunioation  musl  be  a  reality, 

and  it'  the  design  is  communicated  to  a  large  number 

the  plea  that  the  publication  was  confidential  oannol  be  Bustained. 

Sow    far  the    law   allows   publication    in    oonfidenoe   is   well 

ined  by  ECekewioh,  J.,  in  his  judgment  in  the  case  oi  Blank*. 

1  .  /'    ■     a ■(    .  " The  plaintiff, Emilius  Blank, through 

_-•  nt  in  this  oountry,  registered  the  design  in  question.     The 

defendants  have  infringed  thai  design,  that   is  \<>  Bay,  they  have 

made,  manufactured,  or  Bold  an  artiole  of  that  design.     They  insis! 

■  •  ■  atitli  '1  t'i  <  1  • »  bo,  and  thai  i-  the  l<'.ural  question  whioh 

I  have  to  decide  on  the  facts,  as  they  are  nol  entitled  to  Jo  so  if, 

matter  of  fact,  this  design  was  properly  registered  when  it 

had  nol  1 o  previously  published  in  tin'  United  Kingdom.     The 

'  >n  to  be  decided  is,  therefore,  whether  the  design  was  pub- 
Lished  previously  t<>  the  registration. 

"  Mr.  Blank  may  bo  treated  as  the  manufacturer,  though  he  do<  - 
not  manufacture  in  this  country.  II''  is  the  agent  of  manu- 
facturers in  Germany,  and  he  is  the  Beller  in  this  oountry  of  their 
manufactured   .  and   he  may  be  treated  a-  praotioally  tin' 

manufacturer.     Mi1.   Hummel  i-  a  commission   agent.     He  sells 
Is  ami  goods  of  tins  kind,  ami  he  has  ;t  bargain  or 
understanding  with  Mr.  Blank  that   he  shall  have  the  sole  and 
exclusive  righl  of  Bellio  of  this  olass  in  the  United  King- 

dom.    Therefore  Mr.   Hummel  has  an  interest  in  any  design  of 
Mr.  Blank's  in  goods  of  this  olass,  ami  though  he  is  uol  a  partnt  r, 
or  in  any  way  a  partner,  he  has  that  intereei  which  makes  him  a 
person  whom  Mr.  Blank  would  naturally  consult  before  endeavour- 
put  any  of  that  goods  on  the  market.     Mr.  Blank 
having  Bketohed  this  design,  shows  it  i<>  Mr.  Hummel. 
J  oannol  oonoeive  that  in  doing  so  Ik-  would  be  publishing  the 
I       o  in  any  sense  whioh  oould  l"'  plaoed  on  that  word.     Ev<  □  if 

16B.  P.  0.  412.  iB.  P.  ( 
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thai  relation  had  not  existed  between  the  two  parties,  I  see  no 
re  i  "ii  why  ad  old  not  « - .- i  1 1  in  ai  •  nt leman 

whom  he  know-  to  1"  experienced  in  the  i 
hira  weU,  and  whom  he  oan  trust,  for  the  pu  I  him 

I  incurring  further  expense  and  trouble.     Bui   the  rel 

which  I  have  desoribed  existing,  there  cannot   be  to  my  mind  the 
slightest  doubt  aboul   it.      .  ■   in  calling  in    Mr.   Hummel 

and  showing   him  the  Bketch,  and  showing  him  the  ■' 

•  1  from  time  to  tim — for  they  were  altered  over  and 
again — and  consulting  him  ad  other  details,  I 

ler  thai  Mr.  Blank  was  only  doing  thai  which  he  was  fairly 
entitled  to  d  >,  the  confidential  character  of  the  communications 
being  a  necessary  incident  of  the  relation  between  the  two  parties. 
If  it  had  stopped  there,  1  might  have  disposed  of  the  case  i 
enough.  But  Mr.  Blank  was  not  content  to  stop  there.  Mr.  Blank 
not  only  desired  to  gei  the  full  advice  of  Mr.  Hummel,  but  he 
very  naturally  wished  (and  I  cannot  blame  him,  as  a  prudent  man 
of  business,  for  wishing  as  he  did)  to  ascertain,  before  he  went  any 
further,  whether  this  was  a  design  which  was  likely  to  take.  By 
what  words,  and  on  what  occasion,  and  with  \.  notions,  I 

have  no  knowledge;  but    h  inly  did   intrust    Mr.   E£ummel 

with  the  duty  of  soliciting  orders  (that  is  one  ion),  and 

ascertaining  from  likely  purchasers  wh  lers  could  be  got 

for  this  design  when  it  had  taken  a  material  form,  when  there  was 
trimming  to  be  Bold,  and,  according  to  the  plaintiff's  own  view, 
i  it  had  been  registered.  Mr.  Hummel  accordingly  consulted 
three  different  gentlemen,  ami  1  think  I  must  deal  with  them  in 
two  classes.  First,  there  is  Mr.  Sewell,  who  was  Mr.  Hummers 
largest  customer.  He  was  b  manufacturer  who  apparently  pur- 
chased a  large  quantity  of  trimmings  of  this  kind,  and  was 
known  to  Mr.  Hummel,  and  was  in  constant  communication  with 
him.  Determining  not  to  enter  into  any  question  of  conflict  of 
evidence,  and  not  wishing  to  infer  anything  which  is  not  actually 
proved,  1  only  assume  on  the  I  fore  me  that  Mr.  Hummel 

showed  this  design  to  Mr.  Sewell  to  get  his  advice,  and  to  ask  him 
whether  he  would  be  prepared  to  g  ted  at  a 

later  period.     He  ascertained  Mr.  S  well's  views.     Ii  tained 

d2 


I  \\\    \m-  11;  ii  I  [I  I  . 

bom   liim  th:it   the  prioe  at   thai  earlier  date  was,  to  his  mind, 
loubt  there  were  other  criticisms      N    ..  &£]    A  I  d 
ad  I  am  content  i"  take,  the  statement  of  I.  rd 
.lu^ti.  ••    Bowen    in    //  v.  &  to  what   must  be 

lished  in  order  to  take  a  oase  oi  disclosure    1  avoid  the  word 
'publication '  i  out  of  that  publication  which  will  d<  Btroy  a  patenl  <>r 
Lord  Justioe  Bowen  Bays:  '  I  think  when  a  man  si 
be  made  to  a  shop  you  must  take  what  passes  orallj  . 
must  take  all  the  oiroumstaneea  of  the  oase,  and  a  k  yourself  whether 
afidential  relation  established  between  the  two 
parties,  whether  it  was  an  implied  term  of  the  employment  that 
the  information  Bhould  be  kepi  by  the  shopman  to  himsi 
whether  he  might  afterwards,  without  any  breach  of  good  faith,  use 
tin-  matter,  and  use  it  as  he  oh 

"It  is  to  be  observed  thai  these  words  are  applied  by  the  Lord 

e  with  reference  to  the  Eaots  of  the  particular  oase  before  him 

— to  information  given  to  a  shopman  who  La  going  to  manufacture. 

That  is  to  say,  the  Lord  Ju  dealing  with  a  case  where,  from 

the  \  the  thing,  some  other  person  musl  be  em- 

1.     The   patentee,  whether   it    be   a   chemical  patent   or  a 

tific  patent,  or  a  machinery  patent,  frequently  (generally] 

might  say    Lb  unable  to  carrj  out  the  manufacture  of  the  patented 

article   in   all   its  details   himself  personally.     He  must  employ 

ad  for  that  purpose  the  L  ird  Justice  Bays  he  is  entitled  to 

without  in  the  slightest  degree  damaging  his  patented  rights 

1"  claim  )  .  ]  rovided  it  is  done  confidentially.     It  is  .. 

further  to  Bay  that   a  man  like  Mr.  Blank  is  entitled  to  take  into 

a  man  like  Mr.  Elummel,  who  is  only  a  oommission 

t,  a  man  through  whom  the  profits  are  to  be  made.     Ele  does 

my  mind  a  position  at  all  similar  to  that  of  the  Bhop- 

l-  ■  I  think  it  is  only  a  f air  stretoh  of  the  same  prinoiple  to 

I    i...  lid,   that    1    think   a  man  in    Mr.   Blank's 

■    with   those  through  whom  he  would  put 

I      , . ,  having  regard  to  the 

them,  and  doing  it  confidentially,  with- 

;   I:     I-    ( 
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oui  avoiding  his  rights  to  be  obtained  by   n    '  tration.     Bui 
Mr.  Bummel,  when  consulted  in  thai  way,  to  be  entitL 
on  to  any  other  person  or  number  of  persons  and  -till  u  ime 

oonfidenoe  a  delegated  confidence  placed  in  him  by  Mr.  Blank  P 
[f  so  1  do  not  know  where  il  is  to  stop.  If  Mr.  Elummel  consults 
Mr.  Sewell,  who  is  a  my  large  manufacturer  a  I  am  told,  and 
thai  i>  Baid  to  be  in  confidem  tin  may  consul!  many  of  the 

persons  for  whom  he  works,  and  so  on  to  the  end  of  the  chap! 
I  see  no  limit  to  the  confidence  which  mighl  thus  be  placed  in  one 
person  after  another.     What  the  Lord  Justice  Bowen  says,  which  I 
read  ac  a  Btatemen!  by  reference  to  a  particular  ins!  a  broad 

prinoiple,  has  in  my  mind  no  application  to  a  case  like  this,  wh<  re 
the  one  person  taken  into  oonfidenoe,  for  his  own  purposes  quite  as 
much  as  for  any  other  I  do  no!  blame  him  For  it),  consul! 
manufacturer,  perhaps  in  confidence.  Mr.  Hummel's  interest  was 
to  sell  this  article.  Mr.  Hummel's  interest  was  to  ascertain  thai  it 
would  be  saleable,  and  he  might  very  well  consult  those  whom  he 
trusted.  But  whether  he  could  do  so  without  running  the  risk  of 
publication  is  an  entirely  different  question.  However,  nothing 
really  was  done,  as  r  understand  the  evidence  of  Mr.  Sewell,  in  the 
way  of  actually  giving  an  order  until  very  much  later,  when  the 
thing-  hud  been  completed,  and  I  do  not  think  it  necessary  to 
deoide  this  case,  I  will  not  say  on  the  mere  exhibition,  hut  on  the 
mere  disclosure  (the  word  1  used  before)  of  the  sample  patterns  by 
Mr.   Bummel  to  Mr.  Sewell.     The  other  >  a  step  further 

still.  Bere  again  we  have  another  delegation  of  confidence  illus- 
trating what  J  said  just  now,  namely  that  I  really  do  not  know 
where  this  confidence  is  to  stop." 

The  learned  judge  then  explained  how  Hummel  went  to  Ports- 
mouth and  consulted  two  of  his  oust  imers  th<  re,  who  gave  ord< 
whether  to  be  executed  before  registration  or  after.  These  two 
customers  received  samples  but  did  no!  show  them,  yet  his  Lord- 
ship .-aw  no  r  ason  why,  if  they  had  been  disposed  to  act  badly  to 
Mr.    Hummel,  they  Bhould  not  themselves  have  |  "f  the 

designs  manufactured  for  themselves,  and  if  Mr.   Blank  had  pi 
ceeded   against    them,    they    might    have   answered   that   if   Mr. 
Hummel  had  committed  a  breaoh  of  oonfidenoe,  it  was  he  whom 
Mr.  Blank  mud  proceed  agaii 
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••1  :  what  meaning  bo  give  the  words  '  pro  i 

thai  is  qoI  publication.     In  truth  the  only  ground 
od  which  tlu>  want  of  publication  lias  been  argued  is  the  qui   I 
afidenoe,  and  thai  1  have  already  deall  with.     Even  If  there 
i  publication  1"  Mr.  Bewell  (which  1  do  uol  think  it  neot 
to  decide,  though   1  think  there  was  .  in  my  opinion  there  was 
inly  publication  at  Portsmouth,  and  from  thai  time  forward  it 
for  Mr.  Blank  to  register  this  design.     This 
to  nif  entirely  conformable  to  the  polioy  of  the  Aot,  whioh  is 
ad  it  to  proteol  tJ        i     rer  and  industrious 
le  who  spend  their  time,  their  money,  and  their  brains  in 
aing  a  pattern  whioh  may  or  may  no1  prove  successful,  bul 
as  a  work  of  arl  is  entitled  to  protection  in  order  thai  it  ma;. 

•  ie  a  work  of  profitable  commerce.  Bui  I  see  no  reason  for 
applying  thai  principle  to  th  ■  case  <>f  a  man  who  prefers  to  take 
his  chanoe  with  the  publio,  and  wh  '  I  will  di  aign  and  1 

will  spend  my  time  and  my  money  when  1  am  quite  satisfied  thai 
I  shall  find  a  market.'  Thai  is  not,  to  my  mind,  at  all  within  tin* 
of  the  Act.  Mr.  Blank,  nol  unnaturally,  has  attempted  to 
avail  himself  of  the  provisions  of  the  Aol  in  order  1"  g<  (  protection 
for  that  whioh  the  Acl  never  intended  to  be  protected.  I  think 
when  he  :  I  thedesignil  had  been  previously  published 

in  the  I  Inited  Efingd<  m  "  (s). 

:!"    <■  '<'  8f  Son  v.  Snow  BrotJiers  (a),  a  lm\  "  .  I  K 

■     the  plaintiffs  to  produce  Lace  of  a  certain  pattern. 

The  plaintiffs  accordingly  had  a  design   prepared  by  a  designer, 

and  they  then  manufactured  a  sample  of  Lace  according  to  the 

■  to  the  buyer.    The  latter  approved  of  the 

■    to  a   slight   alteration,  and  .  order  for  a 

oertain  quantity  of  lace,  retaining  meanwhile,  with  the  oonsenl  of 

the  plaintiffs,  a  portion  of  the  sample  as  a  pattern  for  insertion  in 

a  book.     A   f<  •.    days  later  the  plaintiffs  registered  the 

n.     On   the  plaintiffs   bringing  an   aotion   for  infringement 

ie  defendants,  it  was  held  thai  the  communication  of  the 

:i  by  the  plaintiffs  to  the  buyer  was  qo1  ictlj   con- 

ter  merely  for  the  purpose  of  obtaining  the  latter's 

i  1 1     .' 

;     .  SB.  P.  0. 16. 
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advice,  but  thai  ii  was  a  commercial  tran  action  with  the  obj< 
disposing  of  the  Lace,  and  amounted  to  prior  publication,  and  thai 
the  regist  ration  wa  i  therefore  bad. 

If  a  person,  to  whom  a  design  has  been  communicated  in  oon- 
Qdenoe,  breaks  thai  confidence  and  communicates  the  design  to 
other  people,  this  would  apparently  be  publication  and  vitiate  the 
subsequent  registration  (6). 

Is  registration  equivalent  to  publication? — it  Beems  to  be  a  I 
point  whether  registration  of  a  design  is  of  itself  a  publication. 
The  question  was  raised  but  aol  settled  in  Re  Read  and  GreMireWn 
J),-i)/n(r).  There  is,  in  the  case  of  trade marks,a  special  Bection  d) 
providing  that  application  for  registration  shall  be  equivalent  to 
publiouse;  but  "publiouse"  in  the  case  of  trade  marks  is  quite 
a  different  thing  to  "publication"  in  the  case  of  designs,  so  that 
no  argument  can  be  based  on  the  omission  of  any  similar  provision 
with  iv.- J  ret  tu  designs. 

It  is  only  alter  the  copyright  in  a  registered  design  has  expired 
that  the  design  is  open  to  inspection  by  the  public;  till  then,  the 
design  can  only  be  inspected  by  the  proprietor  or  by  persons 
authorized  by  him,  the  Comptroller,  or  the  Court,  or  by  a  person 
\\\\n  has  been  refused  registration  on  the  ground  that  his  design  is 
similar  to  the  one  on  the  register  (e)  ;  and  no  copies  of  the  di 
may  be  made  by  the  person  inspecting.  The  policy  of  the  Act  is 
to  keep  the  registration  as  secret  as  possible;  audit  seems  on  tin- 
whole  most  probable  that  mere  registration  of  a  design  would  not 
be  considered  equivalent  to  publication,  it  is  more  doubtful  what 
would  be  the  effect  of  an  actual  inspection  under  the  provisions 
of  sect.  52. 

Exceptions  to   the  rule  that  prior  publication  invalidates  the 

registration  of  a  design  have  been  creatt-d  by  -rets.  ~>7  and    L03  i  I 
the  A.  i  of  L883,  and  sect.  3  of  the  Act  of  1-  6. 

a  i  Fry,  L.  J.,  in  Humph  substituted  for  sect.   75  oi  the   .'■ 

v.  Syer,  i  R.  P.  C.  p.  410.  1883. 

(c)  6  R.  P.  0.  171.  52  ..l"  the  A  t  oi 

(rf)   Sect.    17    of    the    A-    of    1888,  -   t.  6  oi  th<  A.ot  oi 
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■".     \  •  of  1  B83,  th<  ■  tor  "t  on  mi! 

:hibi1  such  design,  or  on  article  t<>  which  such 
:;    industria]   or   international   exhibil 
•nh  1 1  v  the]        1  of  Trade,  or  maj  publish  n  ■  I  •  —  *  - 1 1  j .  — 
luring  the  holding  "I'  Buoh  exhibition,  with     I 

■n,  ]iru\  ided  that  he  -:  \ 

in  wi  iting  "f  hie  intention 

:  publish  the  d  .  and  Furnishes  t.> 

i  tin-  nature  of  the  design  accompanied  by 

F,  and  any  other  information  the  comp- 

may  requi  rided  that  the  proprietor  applies 

within   h\   months    from   the  date   of    the 

xhibition.     Under  the  same  section  the  propri<  I 

will  al-  ..nil'  the  design,  or  any  article  to  whioh 

is  applied,  is  exhibited  during  the  exhibition  elsewhere 

than  at  such  exhibition,  it'  the  design  or  article  shibited 

without  his  privity  or  consent. 

■';  of  ih'-  A<t  of  1886,  Her  Majesty  may  1>\   Order  in 

i     .:;■  ;.l  declare  that  Beet.  57  of  the  Acl  of  1883  shall  applj  t  »  any 

ibition  mentioned  in  the  Order  in  like  manner  as  if  it  were  an 

ind  r  international  exhibition   certified   by   the   Board  of 

T   i  li  ,  and  may  provide  that  the  exhibitor  shall  be  either  wholly 

partially  relieved  From  the  condition  of  giving  ootioe  to  t In • 

iptroller  of  his  intention  to  exhibit  the  design. 

Where  arrangements  have  been  made  with  a  foreign 

mutual  protection  of  di  in   who  has  applied   for 

in  such  foreign  state  may,  in  priority  to 

r  applicants,  regi  ter  the  design   in  this  country  within  four 

m  his  applying  for  protection  in  the  foreign  state,  and 

a  will  not  be  invalidated  1  .   the  exhibition  or  use 

or  by  the  publication  of  a  'I'  si  ription  or  reprosenta- 

l  nit.  il   Kingdom  or  the  tele  of  Man 

peri    1  "I  four  month 

of  tins  si  ol  ion  only  apply  in  the  case  of  tl 
to  whioh   II' r  Majesty  may  from  time  to  time  by 

I  p.  1. 
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Order  in  Counoi]  deolare  them  to  be  applicable,  and  bo  long  only 
111  the  oase  of  eaoh  state  d  i  the  <  Irder  in  <  lounoil  shall  continue  in 
foroe  with  reaped  to  thai  state 

The  provisions  of  Beet.  I";;  may  also  be  applied  by  Order  in 
Counoi]  to   British  possessions  which  have  madi  .  pro- 

vision for  the  protection  of  inventions,  designs,  and  trade  marks 
patented  or  registered  in  this  country  (/ 1. 

-  ot.  I":;,  Bub-sect.  I.     For  a  List 
of  these  Orders  in  Council,  see  L      '"  :    theM 

pott.  Orders  in  Council,  see  p.  192,  pott. 
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CHAPTER  III. 

WHO  M  W  REGIS!  BR. 

I  . .  .  •.  I,  of  ili"  A<t  of  L883,  lli"  application  to 

ign  must   be   made  by  or  on  behalf  of  a   i 
cloimi       to  be  t]  prietor  of  th(  It  La  nol  the  duty  of 

mptroller  to  inquire  whether  the  applioanl  really  is  the  pro- 

hia  :i  u-.  nt ,  as  L  >hlt  ;i>  he  claim  [a),     [fa] 

is  not   really  the  proprietor  of  the  design  gets  it  registered 
and  gets  hinu  the  proprietor,  the  remedy  of  the 

real  proprietor  is  to  move  und  b.  90  to  erase  the  name  of  the 

false  proprietor  from  the  register  and  have  his  own  name  substi- 
And  even  it'  the  real  proprietor  Bhould  not  take  this 
•   other  per  on   aggrievi  d   can   move  to  have  th     n 
■  ■!  by  expunging  the  desi  ther  (c). 

The  ■■   "  ■  '  '  :  "  Tnfl 

author  of  any  ni  w  and  original  d(  sign  shall  1"'  consider*  d  the  pro- 

ated  the  work  on  behalf  of  another 
1  or  valuable  consideration,  in  which  case  Buoh 
■  lered  the  proprietor,  and   every  person  ao- 
quirii  1   or  valuabl  ration  a  new  and  original 

hi  to  apply  the  same  to  any  such  article  or  sub- 
any  other  person  or  other- 
on  whom  the  property  in  Buoh  design  or 
suoh  righl  to  the  application  thereof  shall  devolve,  shall  be  oon- 

i  ion  in  the  designs      them  to  settle  their  rights  un 

•  :i   "  R  ■  tincation," 
which  i 

/    •  ,  in  ft  //..„. 
P   l 

* 
would       '■   •'    '  ir-a'"1  lW 

:.  and  loan 
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sidered  the  proprietor  of  the  design  in  the  n   peel   in  which  the 

panic  may   have  1 n   bo  acquired,  and   to  t!  it,  bu<   ool 

others  ise." 

The  proprietor  may  th<  refore  I 

A      I )  The  author  of  the  design  ;  or 

The  principal  in  whose  employ  the  author  of  the 
design  may  be. 
(B)l  A  purchaser  of  the  design  or  of  the  righl  to  apply  the 

design. 
(C)  The  person  on  whom  the  property  in  such  design  or  such 
right  to  the  application  thereof  devolves,  e.g.,  by  ba 
ruptoy,  by  will,  by  assignment,  &o. 

(A)  (1)  The  author  of  the  design. — The  author  of  a  design  is  the 
person  who  .actually  invent-,  it,  and  as  a  genera]  rule  there  is  no 
.difficulty  in  determining  who  invented  a  particular  '1 
Difficulties,  however,  sometimes  arise  in  cases  where  a  merchant 
gives  a  manufacturer  an  order  to  produce  for  him  a  design  in  a 
certain  material,  or  1"  make  some  specific  article  aooording  to  a 
particular  design.  There  is  no  difficulty,  of  course,  if  the  merchant 
takes  a  definite  design  to  a  manufacturer  and  says  "Make  me 
some  lace  according  to  this  design  "  ;  or  "  Make  me  a  table  of  this 
particular  shape";  the  manufacturer  would  clearly  not  be  the 
author  of  the  design.  '  >u  the  other  hand,  if  the  merchant  merely 
said:  "Make  me  some  lace  with  a  floral  design  of  roses  and  lilies," 
or  "Make  me  a  table  with  three  flaps," — in  fact,  merely  gives 
the  manufacturer  a  general  idea  of  the  kind  of  design  he  wants,— 
then  the  manufacturer  would  clearly  be  the  author  of  the  design 
produced  in  accordance  with  these  instn  ')•     It  is  in 

between  these  two  extremes  that  difficulties  may  oocur,  and  it  is 
always  a  question  of  fact  as  to  which  of  the  two  parties  really 
invented  the  design(c).  Possibly  under  certain  circumstances, 
although  the  manufacturer  was  the  "author."'  the  merchant  might 

See  e.g.,  in  W\    fold  v.  &      >,  8  R.  (<?)  See  Sotheraa  ,  9R.  P.  C. 

P.  C.  16,  where  the  plaintifl    a  menu-  r  ,   »  R.  P.  C 

facturer)   had    made  and    registered   a  V'  L,t  ««»  facts  in  thea 

,    .  ..  ,  ■    t  at  :ill  clear  from  the  reports 

design  according  to  I    m  of  a  .,  ,  ' 

iiced 

tirm\  buyer.    The  facts  are  set  ont  at  f,,,m  ,■  N 

p.  38,  ante.  ,v  Sons,  15  R.  P.  0.  112. 
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be  able  I  the  merchant's) 

.  ind  thai   he  was  therefore  t li<» 
under  the  d 

A     8    Author's  principal.      It'  the  autl  ign  be  in  the 

:   :i  manufacturer  aer,  then  the  ill  be  the 

ill  have  the  ri 
the  design.     In  tli  I  v.   '  .  Sir   11.  Malins, 

•  ting  on  the  Acl     F  18  12,  \\  hich  oom  sponds 

61    "l   the  Acl   of   lsv;l>  and   is  in  Bimilar  terms,  said: 
"Therefoi     i  I  vhere  a  person  is  I  in  any  orna- 

mental business,  and  has  a  workman   in  his  employ  under  him, 
who  makes  o  design  which  is  new  and  original,  th.it   design  would 
le  ih"  property  of  his  master  by  virtue  of  the  relations  that 
them,  and  th  ■  would  be  entitled  to  register 

the  design  under  the  words  of  the  section :  '  I  acquiring 

for  a  Lr"  '1  or  valuable  i  ition  a  new  and  original  design,  or 

right  to  apply  th  ,'  &c."     The  wages  which  the  manu- 

r  appear  to  be  a  sufficiently  good  con- 
tion  for  the  property  in  the  designs  inv<  nted  by  the  employee 
d  in  the  mo 
That  is,  doubtless,  all  that  w;i<  meant  by  Mr.  •'  !       ranee 

in   th--  case   of    W  '(//),  when,  after  making  the 

\  big  quotation  from  Beet.  61  of  the  Act  of  1883,  "  The  author 
of  any  new  and  original  design  shall  be  considered  the  proprietor 
ated  the  work  on  behalf  of  another  person 
for  a  good  and  valuable  consideration,  in  whioh  case  such  \        a 
shall  b  •  considered  the  pn  ."  he  Baid  :  "  And  that,  I  -  e,  is 

■  •      pply  to  the  i  manufacturer  who  h  rani  in 

mploymenl  who  has  made     ime  uew  design  which  his  n 
■  \<m  him  valuabli  ration  for."     It  would,  it  is  thought, 

■z  ili"  mi  too  much  l<>  t;ik<-  them  to 

thai  the  master  had  to  give  n  valuable  consideration  in  addition 
to  th  oi  rant,  before  he  could  acquire  the 

rty  in  th 
tough  there  appears  to  be  no  case  upon  the  point,  it  seems 

I        117. 
I  R 
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obvious  thai  if  is  only  where  the  servant  is  employed  by  the  i 
for  the  purpose  of  de  igning,  and  the  design  is  applicable  to  the 
artioles  manufactured  bj  the  i  mployer,  thai  the  inventions  of  such 
servant  belong  to  the  ma  ter;  and  thai  where  the  servani  is  aol 
employed  as  a  designer,  or  where,  though  he  is  emplo     I 

aer,  the  design  is  applicable  only  to  Borne  article  of  a  t <  »t :il  1  \ 
different  kind  From  thai  manufactured  by  the  employer,  then  in 
such  ca  es  the  design  would  remain  the  property  of  the  Bervanl 
and  would  nol  become  the  property  of  the  master.  For  example, 
it'  the  cashier  of  a  Lace  manufacturer  invented  a  d<  Bign  for  1 
if  the  designer  of  such  lace  manufacturer  invented  a  design  for  a 
oandle  shade,  ii  c  >uld  hardly  be  maintained  thai  thi  employee  had 
exeouted  the  work  on  behalf  of  his  master  for  g  tod  and  valuable 
consideration,  and  there  would  be  no  reason  for  supposing  thai  in 
either  of  these  oases  the  design  would  beoome  the  property  of  tin* 
employer  merely  by  virtue  of  the  relations  of  master  and  servant 
existing  between  the  manufacturer  and  the  inventor  of  the  design. 
In  each  of  these  cases,  it  is  conoeived,  the  design  would  remain  the 
property  of  the  Bervant,  who  would  be  entitled  to  register  it. 

It  would  seem  from  the  wording  of  sect.  47,  sub-sect.  I.  and 
sect.  103,  Bub-seot.  I,  and  from  the  analogy  of  patent  law,  thai  a 
design  known  abroad  may  be  registered  and  protected  in  England 
by  any  person  as  being  the  "author'*  of  the  design,  Bubject  to  the 
possibility  of  his  registration  being  ousted  by  a  subsequent  i 
tration  of  the  design  on  the  part  of  some  person  who  has  a] 
for  protection  thereof  abroad  (i).  I  fader  the  patent  law  the  person 
who  introduces  a  new  invention  into  this  country  is  considered  "  the 
firsl  and  true  inventor"  thereof  (k) ;  and  though  there  does  not 
seem  to  be  any  case  on  the  point  as  regards  designs,  probably  a 
d  introducing  a  design   from  abroad  would  be  <  1  the 

"  author  "  ;  this  would  appear  to  be  in  concordance  with  the  prin- 
ciples on  which  monopolies  are  granted  by  the  Crown  (/). 

(i)  See  pp.  49,  '  .  ma  somewl  view; 

(fr)  See  /.'•  ,  6  B.  P.  i  but  it  will  1  dntiffa 

ami  ca  here.  did  not  argue  th<  qui  rtion  oi  I 

[I)  See  Edmunds  on  Patents   2nded.),  the  "authors 

pp.  26G,  2G7.    The  judgment  in  the  case  their  claim   on   the  ground  of  having 
of  Lazarus  v.  Cha  ■&*,  cited  on  p.  I   - 
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B    Purchaser   or  licensee.    A    i  who  1   or 

■i   or  tli"  ii  'lit 
otherwi  ply  such 

the  !  ;1" 

:,t  of  the  I  by  bira 

in  order  to  be  able  t  r  the  design  he  must  acquire 

the  \y  in  tii  If  or  the  right  to  apply  the 

istration  will  be  invalid. 
ln  the  i  v.  C  the  plaintiff  had 

bou  in    Germany   and    registered    the   design   in 

E  tgland,  it  was  held,  on  his  bringing  an  action  for  infringement, 
n,,i  the  proprietor  of  the  design  within  the  meaning 
of  5  &  6  Vict.  o.  LOO,  and  th  [uently  the  registration  i 

bad.  Sir  R  Malins,  in  his  judgment,  said :  "Here  ii  is  admitted 
that  the  plaintiffs  are  noi  the  designers  of  the  article,  and  though 
they  Btated   in  I  inal  bill  thai   they  were  the  design  rs,  a 

iven  of  the  plaintiffs'  right  in  their  subsequent 
affidavit,  and  it  now  turns  out  thai  they  Baw  the  design  in  a  Bhop 
M.  it.  and  that  they  brought  it  over  to  this  country;  but 
th,  .  that  the}  ■  agreement   with  the  manu- 

facture] kfortthat  they  would  purohase  their  baskets  from 

him.     This  shows  at  once  that  the  plaintiffs  are  not  entitled  to  any 
merit  of  invention  :  they  only  did  as  anyone  else  might  do,  thai 
they  purohased   the  artioles,  but    they  gave   no  consideration  to 
i  to  1"'  the  pi  of  the  design  under  the  terms  of 

th<  ement  to  purchase  the  articles  from  the  manu- 

•:   form  no  oonsid  within   the  meaning  of   the 

Th<  r<  the  d<  the  arti 

they  entitled  to  be  the  proprietors  by  virtue  of  having  pur- 
,,  for  raluabl  n.     That  isin  my  opinion 

■  J  objection  to  the  plaintiffs'  title." 
A  p,  0n  who  acquires  the  sole  right  of  Belling  goods  manu- 
tured    according   to  ■  n  d   design    does    not    then 

,-"  of  th  within  the  meaning  of  w  ot.  61 

•  to.  65(1   and  61.    A  I 

pH.  t.,r  ..f  ii  .:  ';  I  do!  make  a      m*: 

117. 
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of  the  Ad  of  L883,  nor  become  entitled  to  register  the  design  as 
proprietor  under  Beot.  17.  This  principle  is  exemplified  by  the 
followu  :  — 

In  the  oase  of  Jewitt  \.  Eckhardt(p)  the  plaintiff  agreed  to  pur- 
ohase  Eor  a  Lump  sum  from  an  American  manufacturer  named 
Crandall  the  exolusive  right  f  i  sell  in  England  toys  manufactured 
according  to  a  then  unpublished  design,  and  also  to  obtain  such 
protection  Eor  the  Bame  as  he  oould  under  English  law. 
vendor  was  do!  to  Bell  any  toys  made  according  to  thai  design  Eor 
this  country,  except  to  the  plaintiff ;  and  the  plaintiff, on  the  other 
hand,  was  imi  to  manufacture  the  toys,  bul  to  purchase  all  he 
required  Erom  Crandall.  There  was  no  agreement  in  writing 
between  the  parties.  The  plaintiff,  on  the  receipt  of  the  firsl 
of  toys,  registered  the  design  under  5  &  6  Vict.  o.  100.  In  an 
action  for  infringement  againsi  the  defendant,  who  had  purchased 
tin*  toys  from  the  American  manufacturer,  it  was  held  by 
Jessel,  M.  B.,  thai  the  plaintiff  had  not  acquired  under  the 
contract  the  right  to  apply  the  design  to  a  manufactured  artiole  -  i 
as  to  enable  him  to  register  it  in  his  own  mime,  and  that  the  action 
must  be  dismissed. 

In  the  similar  case  of  Ju  Guiterman's  Registered  Design  (g)  the 
facts  were  as  follows:— In  May.  1885,  Ghuterman,  who  was  acting 
as  the  sole  agent  and  consignee  in  the  United  Kingdom  during  the 
year  1885  of  toys  manufactured  in  the  United  States  by  an 
American  com]. any  and  consigned  to  him  by  them,  regis! 
in  his  own  nam.'  the  design  in  accordance  with  which  some  of  the 
toys  were  manufactured.  The  company  had  authorized  him  to 
register  the  designs  in  his  own  aame,  but  had  noi  assigned  to  him 

the  designs,  or  the  right  to  apply  them  to  g Is,  the  only  arr 

ment  between  Guiterman  and  the  company  being  thai   he  b! 

sell  in  the  United  Kingdom  g Is  manufactured  and  c  unsigned  to 

him  by  the  company.     It  was  held  by  Pearson,  J.,  that  Ghuterman 
was  not  the  proprietor  of  the  design  within  the  m<  ailing  of  b< 
of  the  Act  of   1883,  and  that  the  registration  in  his  name  was 
therefore  wrongful  and  must  be  expunged  (/•). 

In  these  cases  nothing  more  was  intended  to  pass  than  the  sole 

(p)  8  Ch.  Div.  404.  (,-)  Si  I     .-.  -         .    J..    jn 

(q)  55  L.  J.  Ch.  309.  Wooliey  v.  Broad,  [1892]  1  Q.  B.  p.  810. 
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in   Englai  d   in  the  one  oase,  and  in  the 

•  1. >nt  in  the  other,     It  was  uol  intended  thai  the  right 

,  |  ias ;  thai  was  in  esu  b  <  rved  to 

the  manufacturer.     There  waa  aothii  .  to  prevenl  the  design  being 

,1  [n  the  aame  of  the  manufacturer,  bul  as  this  waa  nol 

,.  in  either  oaae,  and  aa  the  design  was  qoI  assigned  to  the 

d  it,  the  registration   waa  rightly  held  to  be 

An  assignment  of  the  copyrighl  in  a  deaign  or  a  lioence  to  apply 
the  design  Bhould  apparently  be  in  writing.  This  was  laid  down 
i„  ./      •    v.  /  which  was  deoided  under  sect.  6  of  the 

A  •    i  L  842,  but  the  law  would  appear  to  be  atill  the  same 

Apparently  also  an  assignment  or  licence  oannol  be  registered 
D-   ,1^.  or   licensee   before    the   proprietor  himself   has 

■ 
In  the  oase  of  oo-ownera  one  proprietor  cannot  by  himself  grant 

C    Devolution  of  design.— The  copyright  in  a  deaign  ia  personal 

perty  and  devolves  like  any  other  property  If  the  pro- 

c  In  comes  bankrupl  befoj  ring  the 

>  the  right  to  register  devolve8  upon  hia  peraonal  represent- 

.-...  or  the  trustee  in  bankruptcy  as  the  ease  may  be    -  .     [f  the 

la  already  red  the  copyright  in  the  deaign  devolvea  in 

the  same  way. 

A  licence  t"  apply  a  design  may  devolve  in  the  Bame  way,  or  in 
any  manner  provided  Eor  by  the  instrument  granting  the  lioem 

Foreigners.- Th.-r..   is  nothing  in   the  An  of   1  - '•  to  prevent 

•  g  designs  under  it.     The  A«-t  of  1861    24 

,  \     ■  1 1  expreaaly  provided  thai  the  Designs  A  I 

.    .,  u,\  to  ;illy  proprietor  whether  or  not  a  Bubjeol  of  her 

•    ,   T     'A  •  iledbyti     \         1883,  which  oontains 

.     ,ll.:iti.- 

.!  ,   in    // 

:  and  s7  (A  th. 
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no  similar  provision;  bul  as  the  word  "proprietor  '  i  used  in 
Beot.  ('»I  without  any  limitation,  it  Beems  clear  thai  a  i  reigner 
may  regi  ter  a  design  equally  with  a  British  Buhj(   '  This 

righl  is  quite  distinct  From  the  right  of  registration  under  the 
provisions  of  Beot.   L03 (6).     Foreigners  must,  after  og  a 

design,  take  care  to  comply  with  the  provisions  of  sects.  51 
54  of  the  Art  of  L883,  or  the  copyrighl  will  lie  forfeited 

Corporation. — A  body  corporate  may  be  registered  a-  "pro- 
prietor" by  its  corporate  name  (e),  as  "person"  includes  a  body 
corporate  (/ 1. 

Infants  and  lunatics. — There  is  nothing  to  prevent  the  granl  of 
oopj  right  in  a  design  to  an  infant  <>r  lunatic.  J i'  through  Infancy, 
lunaoy,  or  other  inability,  any  p<  rson  is  prevent*  '1  Erom  doing  any- 
thing either  required  or  permitted  by  the  Art,  set.  99  provides 
thai  his  guardian  or  committee,  or  if  none,  any  person  appointed 
by  any  Court  or  judge  possessing  jurisdiction  in  respect  of  the 
property  of  incapable  persons  may  do  the  \  tiling  in  his 

name  and  on  his  Lehalf  {(j). 

Priority  of  registration  under  sect.  103  (//). — When  arrange- 
ments have  been  made  with  any  foreign  State  lor  the  mutual  pro- 
tection of  designs,  any  person  [t]  who  is  applying  for  protection 
for  any  design  in  any  such  State  is  entitled  to  register  his  d 
in  priority  to  other  applicants,  it"  he  applies  tor  registration  within 
four  months  from  his  applying  for  protection  in  such  foreign 
State  (/,•).     In  such  a  case,  the  copyright  can  only  be  granted  to  the 


(a)  See   per  Webster,   A.-G-.,   in    /.'<  rule  29,  as  to  discretion  of  Comptroller, 
Caret.  0  Ti.  T.  C.   652;    and   Bee  also  with  the  sanction  of  the  Board  of  l 
Article  II.  of  the  International  Conven-  to  dispense  with  the  doing  of  an] 

tion,  p.  183,  post.  the   production  of  any  evideo 

(b)  See  below.  ■  ■  rtain  i  ircumstani 

(r)  s  >st.  (/')  Bee  ;rl-<>  p.  122,  . 

(rf)  See  p.  116,  (•)  This  includes  a  foreign  corporation. 

(e)  Designs  Boles,  1890,  rule  26  ;  cp.  Bee  Webster,   A.-G.,  in   fit 

also    ..        I  ■'■•   in    Qititerman'e  G  E.  I'.  I 

,  65  L.  J.  cli.  \>.  311.  (*)  181  103  (i),  amend 

(/)  Sect.  117  of  tli.-  A.t  ol  '■■     For  li-t  of  such  foreign 

(g)  See   also   Designs    Rules,    1890.  States,  -     Ap]    odixA.    I). 
K.  B 
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d  who  has  made  the   foreign  application  and  in  hit  own 
nam.'    '  .     The  Beotion  Lb  not  confined  to  foreigners,  bo  thai  an 
English  subjeol  who  has  mad-'  a  foreign  application  can  avail  him- 
of  this  Beotion. 
Thin  provision  may  be  applied  with  any  variations  or  addil 
by  Order  in  Council,  to  any  British  possession  the  Legislature  of 
which  has  made  satisfactory  provision  Eor  the  protection  of  inven- 
.  and   trade  mark-  patented    or  registered  in  this 
oountry 

It  may  be  notioed  thai  the  priority  given  by  this  Beotion  Lb  b 
priority  ;    and    it    seems  doubtful  whether 

tration  oould  1 btained  under  this  Beotion  if  a 

had  already  been  oompletely  granted  to  another  person  («). 

[f  an  application  is  made  in  a  foreign  State  prior  to  the  date  of 
the  Order  in  Counoil  applying  Beot.  l"-">  to  that  State,  th< 
applicant  has  priority  over  a  person  applying  for  registration  here 
b  the  date  of  the  Order  in  Counoil  but  subsequently  to  the 
jn  application  (<<).  Bui  it  may  be  ooticed  thai  of  late  years  the 
Orders  in  Council  applying  Beet.  L03  to  a  foreign  State  or  colony 
have  always  contained  a  olause  providing  that  each  Order  shall 
take  effect,  so  far  as  regards  patents,  al  the  expiration 
months,  and  bo  Ear  as  regards  designs  and  trade  mark-,  at  the 
expiration  of  four  months  from  the  actual  date  of  the  Order;  bo 
that  no  application  for  registration  in  this  oountry  made  1 

tual  date  of  an  Order  in  Counoil  can  now  be  ousted  bj  a 
igner  as  a  oonseouenoe  "I  that  <  ►rder. 

v,  ebeter,    A  -« .  .    in    fi  Britifl]  Lpp  ndb  A 

i  ■     i  ■    i  .    op.   ft  B(  ■  in  fi  M  .7  BY  P.  0. 

<  L3. 
(m                     104.    For  list  oi  mob         («)  ll>i<l. 


(     51     I 
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:>l  of  the  Ad  provides  thai  before  delivery  or  Fale  of  any 
articles  to  which  a  registered  design  has  been  applied,  the  proprietor 
of  the  design  must  cause  each  such  article  to  1"'  marked  with  the 
prescribed  murk-,  or  with  the  prescribed  word  or  words  or  figures, 
denoting  thai  the  design  is  registered  :  and  if  he  fails  l"  do  so  the 
copyright  in  the  design  ceases,  unless  he  Bhows  that  he  t< 
proper  steps  to  ensure  the  marking  of  the  article.  By  Rule  '■'<* 
of  the  Designs  Rules,  L 890,  as  amended  by  Rule  5  of  the  Rules 
of  1893,  the  "prescribed  mark"  is,  in  the  case  of  articles  in 
Classes  L3  or  1  I  .  the  abbreviation  "  Regd.,"  and  in  the  ca  : 
articles  in  Classes  1  to  12(a)  the  abbreviation  "Rd.,"  and  also, 
in  the  E  articles  in  these  latter  classes  other  than  Lai 

number  appearing  on  the  certificate  of  registration. 

The  mark  is  usually  stamped  or  impn  d  on  the  article  to 
which  the  design  is  applied,  hut  in  the  case  of  articles  Buch  as  hue, 
which  would  be  injured  by  the  mark  being  applied  directly  to 
them,  the  mark  is  usually  made  on  a  label  attache]  to  the  article, 
or  on  the  packet  in  which  the  article  is  contained  (J).  Sect.  1  i  E 
the  Act  of  It  12  provided  that  either  method  might  be  adopted  in 

use  of  any  article.    TheAcl  of  L883  contains  no  special  pro\ 
as  to  the  method  of  marking,  so,  presumably,  either  method  is 
allowable. 

The  important  thing  is  that  there  should  be  some  mark  on  the 
article  when  it  reaches  the  purchaser,  so  that  he  may  know  that 
the  design  is  i   <   .     If  the  mark  is  afterwards  ren 

(a)  Seep.  171.  8  Lord  I   impbell,  C.  J.,  in 

{b)  See  Blank  v.  I  .  .  .  ,22  L.J.  Q.  B.  ] 

5  R.  P.  C.  p.  509,  and  p.  56,  ,.    it;  and  per  Lord  BeraoheU  in  .'  'lason, 

op.  in Sothertall  v.  V       ,  9R.P.  C  27.  15  R.  P.  C.  p  445. 

r.  2 


l.wv   wi>  PEACH  k  i'. 

l8er  thi  •  afieol  the  proprieta  •  •  ■■•  H  '- 

thought,  if   the  purchaser  were  rabsequently  to  Bell  the  artiole 

in,  as  this  Lb  quite  beyond  the  control  of  the  propri<  I 

It  is  the  proprietor  of  the  design  who  has  to  Bee  thai  eaoh  artiole 

lb  marked  before  sale.     Entheoat  wners,  the  default  of  one 

rwill  bind  the  others  and  they  will  all  lose  the  oopy- 

righl 

Xn)  |  to  be  Borne  difficulty  in  the  case  where  a  proprietor 

granted  a  lioenoe  to  apply  the  design  and  the  lioensee  has 

omitted  to   mark   the   artioles.     Suoh  a  lioensee  is,  to  a  limited 

at,  a  proprietor,  and  can  register  himself  as  proprietor  to  that 

Bui  he  Lb  no1  really  a  oo-owner,  and  it  would  be  hard 

if  a  proprietor  were  at  the  meroy  of  a  lioensee  who  oould  oause  the 

copyright  to  be  forfeited  by  selling  unmarked  artioles.     Under  the 

t.  I  of  the  Art  of  1842,  only  the  person 
who  tailed  to  oomply  with  the  Aot  lost  the  benefil  of  the  Act,  but 
the  A«-t   of    lvv:-  contains    no   such   provision.     It  is,  however, 

d  that  if  the  proprietor,  in  granting  the  lioenoe,  Btipul 
that  all  artioles  made  by  the  licensee  shall  1"'  properly  mai 
bei  ,  and  otherwise  does  his  besl  to  ensure  that  the  articles 

shall  be  properly  marked,  he  would  be  protected  by  the  provi 

o  [f  the  lie  msee  failed  to  mark,  and  thai  the 

lioi  nsee  alone  would  lose  the  benefil  of  the  Aot.     This  view  Beems 

supported  by  the  arguments  and  judgmenl  in  the  case  of 

]\:  lekindv.  Tin  General  Electric  Co.,  Limited  [g)t  where  oonsider- 

ras  laid  od  the  faol  thai  the  proprietors  acquiesced  in 

the  granting  to  the  defendants  of  a  licence  in  whioh  no  stipulation 

marking  was  contained. 

Sale  by  agent.— The  words  "delivery  on  Bale"  apply  to  a  sale 
by  the  lawfully  authorised  agenl  of  the  proprietor  as  well  as  to  a 
by  the  proprietor  himseli 

.1    B  mffly,  M    B  .  In      0.  p. 

1  °P«  81,  and  p.  I 

,     P  i        o      .,   particularly 
PP. 

;  I   I ,    I ' 
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With  referenoe  to  the  marking  itself  there  are  two  prin 
points  I"  be  notici  d  : — 

(a.    The  marking  must  be  done  before  the  delivery  on  sale  of 

the  article, 
b,     Eaoh  artiole  must  be  marki  d. 

Delivery  on  sale. — As  to  whai  constitutes  "  delivery  on  sale  "  for 
the  purposes  of  this  section  the  principal  case  is  Woolley  v.  Broad 
In  ili.it  case  John  Woolley,  a  laoe  manufacturer,  one  of  the  plain- 
tiffs, had  entered  into  a  verbal  agreemenl  with  A.  II.  Woollej 
Co.,  lace  finishers,  the  other  plaintiffs,  to  submil   to  the  latter  all 
designs  which  he  might  acquire  or  invent   for  their  approval, 
they  approved  of  the  designs,  A.  11.  Woolley  <&  <  !o.  were  to  i 
them   in  the   name   of   John    Woolley,  the  parties   sharing   the 
expense.     It  was  further  agreed  that  in  the  case  of  every  d 
registered  John  Woolley  should  manufai  ture  for  A.  II.  Woolley  & 
Co.  and  for  no  other  person,  ami  A.  II.  Woolley  &  Co.  should  give 
orders  to  John  Woolley  and  to  nobody  else,  John  Woolley  turning 
over   the   goods   in  the  "brown"   or  unfinished  state  to  A.   II. 
"Woolley  &  Co.  to  be  finished  into  white  lace  and  made  ready  for 
the  market.     It  was  also  further  agreed  that  before  selling  any  of 
the  goods  in  the  finished  state  A.  II.  Woolley  &  Co.  should  mark 
them  with  the  registered  mark.     In  pursuance  of  this  agreement 
John  Woolley  delivered  lace  in  the  brown  made  in  accordance  with 
a  registered  design  to  A.  II.  Woolley  <&  Co.  to  the  value  of  62' 
for  which  the  latter  duly  paid,  hut  no  mark  was  nut  upon  the 
goods  by  John  Woolley  before  delivery  of  them  to  A.  II.  Woolley 
&    Co.     On   the  plaintiffs  bringing   an   action    for   infringement 
against  the  defendant,  the  latter  contended  that  the  lace  Bhould 
have  been  marked  before  delivery  to  A.  II.  Woolley  &  Co.,  and 
that   through  neglecting  to  mark  the  lace  the  copyright  in  the 
design  had  been  lost.     The  plaintiffs  on  the  other  hand  contended 
that  delivery  on  Bale  did  no<  apply  to  the  delivery  of  an  unfinishe  1 
article  such  as  lace  in    the  brown  which,  as  was  Bhown  by  the 
evidence,    was  never  sold  retail,  and  which  had  to   go  through 
several  processes  in  the  course  of  finishing,  so  that  if  a  ticket  with 

-    9  I;.  P  i 
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trntion  mark  had  been  pu.1  upon  the  laoe  it  would  have 
1  in  the  ;  '  finishing.     It  was  proved,  hov 

in  lace  in  the  brown  existed  between  manu- 
facturers and  finishers.     It  was  held  by  Coleridge,  I>.  C.  J.,  thai 
the  delivery  of  laoe  in  the  brown  by  John   Woolley  to  A.   II. 
1    •.  was  a  "  delivery  on  sale "  within  the  meaning  of 
51  and  that  the  laoe  should  have  been  marked,  and  thai  as 
this  had  not  l"«'ii  done  the  oopyrighl  was  I 

ppears  from  this  case  that  if  a  register*  '1  design  is  applied  to 
an  artiole  and  thai   artiole  is  sold  by  the  manufacturer  to  a  pur- 
chaser, then,  even  if  the  purchaser  has  to  pass  the  article  thi 
a  Further  pro  re  it  is  ready  for  Bale  to  the  puhlio,  there  has 

I  ••  leli very  on  sale"  within  the  meaning  of  sect.  51,     In  tin' 

case  in  question  the  la  -•  in  tin-  brown  was  complete  ;  nothing  had 
t"  }«■  (h.n,.  to  it  to  complete  the  application  of  the  design.  The 
finishing  was  a  mere  process  by  which  the  laoe  was  made  ready  for 
Bale  t"  ill--  publio,  ami  mighl  be  oompared  to  dyeing,  which  of 
e  does  not  affecl  the  design  (k).  The  design  had,  in  fact,heen 
applied  t<>  the  artiole,  although  the  article  itself  was  in  an  un- 
finish<  '1  .-tat--. 

If,  however,  as  is  Bometimesthe  case,  one  firm  finishes  for  another 
firm  ami  r<  t  urns  the  finished  artiole  to  the  firsl  linn — the  manu- 
facturing firm— then  there  would  apparently  he  no  "delivery  on 
sal.- '"  till  the  artiole  had  been  returned  to  the  manufacturer  (/). 

Each  article  must  be  marked. — Only  articles  which  are  to  he 
Bold  need  he  marked.  Under  the  Acts  of  1842  and  1843  every 
article  of  manufacture  to  which  a  registered  design  was  applied  had 
to  he  marked.  I  nder  the  presenl  Act  patterns  or  samples  may  he 
exhibited  or  given  away,  though  unmarked,  without  forfeiting  the 
oopyright. 

If  the  artiole  is  sold  in  long  pi is  or  strips,  il  is  only  nea 

to   n  ;         or  Btrip.     Bui   if  before  sale  the  article  is 

[(  •'  7    "1     I'm       \.  t     Of     L8  ■ 

•    "         .    H  v>"    •. . 

held     thai     il 

■  j- plied"  '     '      '  '     '  '  ■'•• 

..  within  the  mean-      '"  "        '  v    /;    ■'-''•  »hon  .  p 
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divided,  then  eaoh  separate  pieoe  beoomee  an  "  article  to  which  a 
registered  design  has  been  applied  "  and  tnusi  be  mark*  d. 

In  the  case  of  Uci/u     '  v.  Potter  [m  .  which  was  decided  under 
the  Ad  of  1 842,  the  plaintiffs  were  the  regi  tered  proprietors  of  a 
!  for  paper-hangings,  which  were  usually  sold  in  lengths  of 
12  yards.     These  lengths  were  properly  marked,  but  the  plaintiffs 
had  been  in  the  habit  of  selling  Bmall  piei  ;    tterns  without 

properly  marking  them,    [t  was  held  that  th<  were  "  articles 

of  manufacture  "  within  the  meaning  of  the  Aol  and  thai  the  plain- 
tiffs had  failed  to  comply  with  (lie  requirements  of  the  statul 

In  the  oas  •  i  E  Hothersall  v.  Moore  (0)  the  plaintiff  ha  1  1 
a  design  for  dusters  under  <  Ha  ss  I  ;,>  as  pier.,  go  »ds.  The  go  ids  were 
woven  in  pieces  consisting  of  L2  squares  marked  off,  one  from  the 
other,  by  threads  woven  across  the  pieoe,  eaoh  Bquare  being  in- 
tended to  be  cut  from  the  real  and  to  be  used  as  a  duster;  and  it 
appeared  Prom  the  evidenoe  that  the  proprietor  himself  was  cutting 
up  the  pieces  into  individual  dust<  rs,  and  having  them  hemmi  d 
and  prepared  for  sale.  He,  however,  marked  the  goods  by  gum- 
ming a  small  ticket,  with  the  letters  Regd.  upon  it,  on  one  only  of 
the  dusters  forming  each  piece  of  12.  [t  was  held  by  Bristowe, 
Y.-C,  that  the  goods  were  not  sufficiently  marked,  as  each  square 
ought  to  have  been  separately  marked. 

The  judgment  of  the  V.-G.  in  that  case  I  p)  seems  to  go  as  far  as 
this:  that  even  if  the  goods  had  only  been  actually  sold  in  the 
lengths  of  12  squares,  still,  as  it  wai  clearly  intended  that 
square  should  be  immediately  cut  off  and  used  separately,  each 
Buch  square  should  be  marked.  This  would  appear  to  be  the  right 
view,  as  in  such  a  case  each  square  would  in  reality  be  a  separate 
article  of  manufacture,  displaying  the  whole  of  the  regisl 
design. 

In  the  case  of  Blank  v.  Footman,  Pretty  6jf  Co.  (0),  where  a 
narrow  trimming  was  sold  by  the  maker  in  pieces  of  1  H  yards, 
each  pi<  ce  having  round  it  a  papei  hand  b(  axing  the  proper  mark, 
it  was  held  that  the  trimming  was  sufficiently  marked.  In  his 
judgment,  Kekewich,  J.,  said:  ''It  has  not  been  argued  that  the 

(m)  22  L.  J.  Q.  B.  I  (0)  9  K    P.  C.  ! 

(»)  Cp.  per  Field,  J.,  in    I  6     at  p.  39. 

Hax-lev,  4S  L.  T.    X.  S     p.  6*0.  5  EL  P.  0.  I 
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trimn  f  ought  to  l"1  marked,  and  it  would  be  impossible  to 

I  li"\v  often  it  should  be  marked.     I'  is  obvious  that 
.'■it  quarter  of  an  iooh,  and  thai  even    p 

pork  lik<-  this  •  the  thing, 

•  imp  it  with  marks.     Therefore  it  ia  noi  Bugj 

thai  this  ought  to  1"'  'I'm-,  bui   it  is  said  thai  every  artiole,  how- 

I   in  Bome  way  to  Bhow  thai   it   ;  1  •  i«  il 

my  mind  ia  entirely  a  misoonatruotion  of  the 

At   may  or  may  noi  go  far  enough,  bul  the 

thai  :i  mark  ia  to  1"'  placed  b<  Fore  delivery  on  sale  of  any 

■  •   whioh   :i    registered   design    is   in   be   applied.     The 

used    to  1"'  done  by   the  proprietor  of  the 

■:.     If  the  proprietor  of  the  design  does  noi  Bell  those  articles 

of  dress  to  which  the  trimmings  are  affixed,  the  Bection  lays  no 

upon  him  to  mark  those  artioles  of  dress.     Wnai  is  to  be 

marked  by  him  is  the  artiole  to  whioh  a  [design  lias  been 

I— thai   ia  the  trimming.     If  he  Bella  it    in  piecea  of  Ml 

yards,  he  must  mark  the  pieces  of  lit  yards.     I  f  on  the  other  hand 

I  small  l  whether  for  patterns  or  for  use,  he  musi  mark 

each  small  pattern  in  some  manner  in  which  those  things  can  be 

aiently  marked,  as,  for  instance,  by  tying  on  a  Label  or  by 

printing  something  on  the  paokei  in  which  it   is.     Bui  he  is  noi 

bound  to  mark  anything  bui  thai   whioh  he  Bells,  and  thai  ia  the 

equence  of  the  case  of  H       >orf  v.  Poth  r  whioh  waa 

.   behalf  of  the  defendant.     There  the  Couri  held,  that 

r  it  waa  a  small  piece  or  a  large  piece  you  musi  mark  the 

pi  1  :  and   bo   1    Bay,  you  musi  mark  the  piece  Bold  and  aoi 

else."     The  distinct]  in  between  such  a  case  as  this 

11  ■  .'/  sufficiently  obvious. 

Wnere  a  butter-dish  I  of  two  parts,  viz.,  a  dish  ami  a 

the  dish  •■  ibly  Btamped  with  the  registration  mark, 

.  r  bad  b<  en,  any  such  mai  k  upon   the 

.  which  waa  separate  and  apart  from  the  dish  and  noi  in  any 

b  d  thereto,  and  moreover  the  whole  of  the  registered  di 

upon  the  cover,  the  dish  having  only  a  roughened  edge,  and 

iuing  the  design  could  be  used  with  any  of 

tli"  dishes  interchangeably  or  with  any  other  dishes  of  the  same 

shape  and  di  I   wa    held  thai  the  artiole  was 


M  LBKINO. 

sufficiently  marked,  the  grounds  of  the  decision  being  thai  the 
butter-dish,  although  consisting  of  two  parts,  was  in  reality  one 
artiole,  and  thai  of  the  two  parts  the  dish  was  the  principal  and 
■\v;i>  therefore  properly  mark<  'I 

Where  oopiea  of  a  registered  design  were  published  in  a  book 
for  sale,  it  was  held  thai  it  was  noi  necessary  to  affis  to  suoh 
copies  any  registrat  ion  mark  (si). 

Articles  sold  abroad. — Artioles  to  which  a  registered  design  has 
been  applied,  even  if  sold  abroad,  musi  be  properly  marked,  or  the 
oopyrighi  will  be  Losl  {t).    Even  it'  the  proprietor  of  the  r< 
design  is  a  Foreigner,  this  Eaoi  will  noi  exouse  him  from  strict  com- 
pliance with  the  Act  (h). 

Wrong  marks.— In  Heinrichs  v.  Ba8tendorflf(x),th.e  plaintiff  1 1  .•  i  <  1 
registered  a  design  in  Classes  I,  3,  and  L2,  and  marked  the  articles 
made  in  accordance  with  his  design  with  the  letters  Regd.  instead 
of  the  letters  Rd.  (//).  It  was  held  in  thai  case  thai  the  copyright 
-was  not  thereby  lost,  apparently  on  the  ground  that  the  greater 
would  inolude  the  less.  Bui  the  p  >ini  does  noi  seem  to  have  been 
Beriously  argued,  and  it  is  suggest'"!  that  the  decision  was  question- 
able. The  mark  Regd.  might  quite  possibly  in  Borne  cases  cause 
a  purohaser  to  infer  thai  the  design  was  registered  in  Glass  L3  or 
II.  and  noi  in  any  other  class,  and  might  therefore  lead  him  to 
infringe  by  applying  the  same  or  a  similar  design  to  articles  in  one 
of  those  other  classes,  whioh  he  would  be  quite  entitled  to  do  if  the 
design  was  really  registered  in  Class  13  or  14 ;  and  on  the  other  hand 
mighi  preveni  him  from  applying  the  design  to  articles  in  Class  13 
or  14  although  as  a  matter  of  Pad  entitled  to  do  so  (z).  Again,  the 
sc.-tion  say-  that  each  article  must  be  marked  with  "  the  prescribed 
mark  or  the  prescribed  word  or  words  or  figures,"  and  the  statute 

Bhould  b nstrued  strictly  {a) ;  under  Rule  32  of  the  D  signs  Rules 

the  prescribed  word   for  articles  in    Classes   1  — 12  is  "  111  . 

(>•)  Fielding  v.  R    eJ   r,  48  L.T.(N.  S.)  («)  / 

639.  !.     I'   '      160. 

(«)  D<  t.   I  (y)  See  p.  51, 

L.J.  Ex.  381.  (*)  S 

(/)  Sarasin  v.  SameU,  7  L.  T.  (X.  S.)  (a)  See  per  Gtifhxd,  V.-C,  ;„  ;         v. 

660.  W  ■•'.  18  I.   T.    X.  S.    710. 
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I    from   "  ft  -■'!•"  whioh  is  the   ]  I    word  for 

•.1   1  l.     A   \\  roil  iuld  dearly 

ible  to  forfeiture  (6),  and  wrong  w<  i 
more  misleading.     In  thi  E  J2    ?/  \ .  K 

1 ;         ell  in  bia  judgment  speaks  of  the  necessity  for 
■  take  «>ut  b  case  for  relief  if  there  is  any  "  error  in 
ing  wit  quirements  of  the  seotion  as  to  the 

i  r   word  put   upi  a  Ct  is  thought, 

proprietor  might  inour  forfeiture  by  putting  R< 
much  as  bj  putting  Rd.  instead  of  1»' 

Marks  accidentally  omitted.-   !  lerstood  that  i 

ln;1 ,  vhere  the  goods  or  artioles  made  in  aooordanoe  with  a 

'■_•- 1  are  by  inadvei  >ld  without  bavin 

i.  |  ioh  oa  -  the  proprietor  will  be  protect*  1 
by  the  proviso  in  seot.  51,  if  he  can  show  that  he  took  all  proper 
Btej  are  that  no  artioles  were  Bold  without  the  proper  regis- 

,n  mark  having  been  put  upon  them. 
Where  the  proprietor  of  a  registered  design  for  a  ohinalamp, 
known  as  the  "  <  >wl  "  lamp,  sent  to  the  manufacturers  in  Germany 
tbe  propi  r  d  tamping  the  mark  on  the  Lamps  which  were  to 

be  manufactured  according  to  the  design,  and  the  manufaotui 
by  inadvertence  marked  some  of  the  lamps  with  a  mark  whioh 
>ng<  -1  toa  design  for  a  ohina  menu  Btand  register)  '1  by  the  i 

the  copyright  of  whioh  had  then  expired,  using  by  mis- 
take th"  old  die  whioh  remained  in  their  i  a  (the  Lett*  rs  IM. 
rmed  part  of  both  mark-,  and  the  proprietor  sold  some  of  the 
!v  marked  without  observing  the  error,  it  was  held 
that  the  propri<                    teoted  by  the  proviso  in       t,  51   and 
that  the  copyright  in  the  desi             aot  forfeite  I 

But  it  is  Dot  sufficient  for  the  proprietor  to  Bhowthat  he 
[en  t]i:i.  should   be   Bold  unless  properly  mai 

unless  he  can  also  Bhow  that  proper  means  were  taken  to  ensure 
],;  nied  out.     In  the  case  of  Jol    on  v.  Baifc. 

I  e)  15  I!.  P.  0.  441. 

\  B.  P.  (  ,27 Ch.  I > i v . 

.     l:    P   0.21 
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the  plaintiff  registered  designs  for  earthenware  teapots.  The  tea- 
pots were  made  in  a  mould,  in  the  bottom  of  which  there  was  a 
hollow  parallelogram  with  the  letters  and  numbers  embossed  upon 
it.  \\  hen  a  teapo!  wa  made  in  such  a  mould  the  result  was  that 
th  re  was  upon  the  bottom  of  the  teapot  a  raised  parallelogram  or 
tablet  with  the  letters  raised  thereon.  The  mould  was  liable  to 
wear  out,  and  so   Fail   to  produoe  a  distinct  mark.     The  plaintiff 

ga^ 'ders  to  see  thai  all  proper  registration  marks  were  duly 

i";"I i  the  teapots,  bu!   he  took  no  precautions  to  see  that  his 

orders  were  obeyed,  oor  were  all  the  teapots  examined  for  this 
purpose  b  for  1-  ing  sent  out.  On  bringing  an  action  against  the 
defendant  for  infringement,  the  latter  produced  three  teapots  which 
were  no!  properly  marked,  but  which  had  merely  a  rais<  '1  parallelo- 
gram or  table!  with  some  inequalities  thereon,  which  oould  not  be 
deciphered.  Lord  Low,  the  Lord  Ordinary,  held  that  the  tablet 
alone  did  not  constitute  sufficient  marking,  and  that  the  plaintiff,  in 
order  to  secure  that  no  teapot  was  issued  which  was  not  imp] 
with  the  registration  mark,  ought  either  to  have  seen  that  the 
moulds  were  not  used  after  the  tablets  became  so  worn  as  not  to 
convey  to  the  teapots  a  distinct  impression  of  the  mark,  or  to  have 
inspected  every  teapot  before  it  was  issued,  and  that  as  lie  had 
negleoted  to  do  tins  he  had  not  taken  all  proper  precautions  to 
ensure  the  marking  of  the  goods,  and  that  consequently  the  copy- 
right was  lost  (./'). 

This  decision  may  appear  to  be  somewhat  inconsistent  with  the 
obiter  dictum  of  Mr.  Justice  l-'i.  Id  in  the  case  of  Fielding  v.  llm ' 
In  that  case  the  judge  said  that  supposing  artioles  had  to  be  fired 
in  the  course  of  manufacture,  and  had  been  properly  marked  before 
being  fired,  and  in  the  course  of  firing  the  marks  on  Borne  of  them 
becanif  illegible,  he  would  be  very  slow  to  say  that  the  proprietor 
was  thereby  deprived  of  the  protection  of  thestatute.  But  the  two 
are  really  quite  distinguishable.  It  is  dear  that  in  the  case 
put  by  Mr.  Justice  Field  the  illegibility  of  the  mark  would  be 
quite  outside  the  control  of  the  proprietor,  who  had  taken  every 
precaution  to  ensure  the  proper  marking  of  the  article,  and  it  v. 

(/)  Cp.  also  Wedekini  v.  Tht  General  Electric  Co  ,  Ltd.,  11  B.  P.  0.  190. 
{ff)  4SL.  T.  (N.S.)  639. 
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}>.>  manifestly  unjust  to  punish  him  for  whal  could  only  b      -  - 
ridered  as  a  put  lenl  [n  the  oaee  of  J  '         \    1 

knew  thai  the  moulds  were  liable  to  wear 
<mt,  and  bo  foil  to  mark  tli"  t. >apo \<  properly,  ami  Bhould  have 
taken  oare  t"  see  tl  m<  nlds  should  not  be  used,  and  that 

teapots  it'  not  properly  marked  Bhould  not  1"  Bold 

\  definition  of  general  application  oan  1><'  given  of  the  meaning 
of  the  worda  of  the  Btatute  "  all  proper  Btepa  to  i  nsure  the  marking 
(,f  the  art;.  '.•."  Ev(  ry  oase  must  1"'  judged  aooording  to  Its  merits, 
nn«l  it  i^  in  eaoh  oase  a  question  for  the  jury  whether  <>r  m 

•  ps  have  been  taken  (A*).     Butwhereth  trationmark 

is  altogether  omitted  or  obliterate  d,  the  proprietor  must  make  out  a 
for  relief  than  if  thi  re  is  merely  Borne  error  in  com- 
plying with  the  exact  requirements  of  the  b<  ction  as  to  the  figures 
or  words  to  1"'  put  npon  the  artiole 

1 1    a   proprietor   has  granted  a    licence   for  application  <»f  the 

:.  and  the  licensee  sells  articles  to  which  the  design  has 

n]>i>li<"l   without    properly   marking   them,   tin1   proprietor   would 

Mv  1m-  protected   under  the  proviso,  if  he  has  stipulated  in 

the  licence  that  all  articles  made  by  the  licensee  must  be  properly 

mark*  d 

If  properly  marked,  additional  wrong  marks  immaterial.—  1 1   the 

proprietor  of  a  design,  in  addition  to  properly  marking  his  goods, 

istered  numbers  which  ought  not  to  be  there,  he  does 

not  thereby  lose  his  o  ipyright, at  any  rate  it'  there  was  no  intention 

to  deoeive  the  public     [n  the  oase  of  Harper  8f  Co.  v.   Wright  6) 

Lamp  Co.        the  plaintiffs  had  registered  a  design  for  a 

(which   was  the  subject  of  litigation)  and  had  subsequently 

tered  furthi  r  designs  for  handles  for  the  Btove  and  for  a  cover 


I    ird  Low  ,  in  Jul  \ 

.,;!;!  I    on  appeal        1 1  K.  P.  C.  p.  24. 


■ ,  •  l .    ll  'l    ■ .  1  -    16 

0.  4  4 1 ,  win 

•   .1   f..r   :i     '  :; "    in   tin- 
Dumber. 

1 1    ■    •  In  11.  in  // 

R.  P.  C.  p.  448,  i  omn 


Lord    FI<  r-1. .11,   in  // 
/  ,  above,  p.   1 1 7. 

in    //  ■  U  kind  v.  1 

■    .  1 1,/..  hi;,  r.  o.  19 
l 
(a)  u  i:   r  l 
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to  the  Btove — a  portioulai  pattern  of  ornami  ntation  of  th< 
and  they  had    first   of   all,  on  stoves  whioh  they  had   sold,  put 
ili,.  registered   number  of  the  original   design,  and  also  put   the 
registered  numbers  of  tin-  designs  whioh  they  bad  i  I  sub- 

sequently  as   applicable   to   particular  parts  of  the  stove.     The 
defendants  contended  that  this  was  misleading,  and  thai  tip-  public 
would  ii"t  know  to  whal  those  numbers  referred  ;  and  that  if  the 
lid  was  a  new  registered  lid,  then  they  ought   no!  to  have  put  on 
the  cumber  of  the  original  design,  because  thai   was  a  diff< 
design.     On  this  point    Lord   Eersohell,  in  giving  judgment,  said 
(p.    191):  "There   is  nothing   in   the   A.ct    of   Parliament   which 
deprives  a  person,  who  ha-  registered  a  design,  of  hi-  right  to  pro- 
tection and  to  prevent  infringement  of  it.  if  he  puts  on  articlesthat 
he  soils  registered   numbers  which  oughl  nol  to  be  there.     If  he 
srlls  withoul  putting  on  the  register!  '1  number  of  a  design  which  is 
within  his  registration,  thru  no  doubt  he  loses  his  protei 
ii   may  sometimes  be  a  difficult  question  to  know  exactly  what 
numbers  he  oughl  to  pul  on,  ami  on  what  parts  of  thearticles  sold, 
ami  it  is  "iily  natural  that  a  person  who  has  registered  di 
should  err  on  the  side  of  caution,  because  if  he  does  nol  put  the 
number  <>n  he  certainly  loses  hi-  rights.     But  there  is  no  clai 
the  Act  of  Parliament  which  deprives  him  of  his  rights  if  ho,  even 
mistakenly,  nuts  numbers  on  the  articles  which  he  .-ells  which  have 
no  business  there.     Now,  whatever  might  he  the  case  if  a  pi 
were  fraudulently  to  put  numbers  on  with  a  view  to  misleading 
the  public    it    is    unnecessary  to   say,   but    it    appears  to    me  to 
he  a  most  hopeless  contention  to  suggest   that   a  person  owning 
registered   designs,   who   in  the  course  of  his  business    ma;, 
some  articles  with  registered  numbers    on   which    should   □ 
there,  thereby,  without   any  such  provision  in  the  Act   of  ]' 
ment,  loses  his  rights  a-  a  registered  proprietor.     If  the  Courts 
were  so  to  hold  they  would  be  making  the  law-,  they  ^oUld  not  he 
interpreting  it.'' 

Falsely  representing  a  design  to  be  registered. — Section  L05  of 
the  Act  of   L883  provides  that  any  person  describing  a  di   '_ 
applied  to  an  article  sold  by  him  as  r<  gisteri  d  which  i.-  not  so, 

be  liable  for  every  offence  on  summary  conviction  to  a  tin 


I  \\v    \\h  l'i;\i  I  It  I  . 

■  5,  and  thai  for  the  purpose  of  thai  enai  tmenl  ap 
Bhall  1"  d<  emed  to  represi  q1  thai  a  desi  gisten  d  if  he  Bells 

rtiole  with  the  word  •  any  word  or  word 

or  implying  thai  a  registration  has  been  obtained  for  the 
artiole,  Btamped,  engraved,  or  impressed  on,  or  otherwise  applied  to 
the  arl  i  L< 
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The  58th  section  of  the  Act  of   ]**'■'>,  as  Blightly  amended   by 
Beot.  7  of  the  Act  of  L888,  enaota  thai  :— 

"During  the  existence  of  copyrighl  in  any  design — 

"(a)  It  shall  nol  be  lawful  for  any  person  without  the  licence 
or  written  consent  of  the  registered  proprietor  to  apply 
or  cause  to  be  applied  such  d<  3ign  or  any  fraudulent  or 
obvious   imitation  thereof,  in  the  class  or  olassi 
goods  in  which  such  design  is  registered,  for  pur] 
of  sale  to  any  article  of  manufacture  or  to  any  sub- 
stance   artificial    or    natural    or    partly    artificial    and 
partly  natural ;  and 
"  (b)  It  shall  not   bo   lawful   for  any  person  to  publish  or 
expose   for   sale   any  article  of   manufacture  or   any 
substance  to  which  such  design  or  any  fraudulent   or 
obvious  imitation  thereof  shall  have  been  so  applied, 
knowing  that  the  same  has  been  so  applied  without 
the  consent  of  the  registered  proprietor." 
The  words  "or  cause  to  be  applied"  were  added  after  the  word 
"apply"  by  the  Ad  of  L888. 

The  words  "or  obvious,"  after  the  word  "fraudulent,"  in 
sect.  58,  did  not  occur  in  the  corresponding  section  ■■  of  the  Ad 
of  1842.  As  will  be  seen  later  &),  an  imitation  of  a  registered 
design   may    be    fraudulent    without     1  bvious,    or   obvious 

without  being  fraudulent,  and  either  of  th<  -  icienf 

to  bring  an  imitation  within  the  statute  ;  while,  on  the  other  hand, 
a  design  may  resemble  a  registered  design  to  a  certain  extent 
without  being  either  a  fraudulent  or  an  obvious  imitation. 

(a)  S  (b)  - 


I  1 
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A  d<  «gn  may  then  1  in  any  of  the  following 

ways : — 

A.     under  ml  -sect. 
It  a  person  during  the  «•■  t  the  copyright  in  a  registered 

_-n— 

to  any  article  of  mum-   /    l    the    r<  listen  1      in  the  ola 
to  any  sub-   |  design  itself,  ol  i 

t..    be    applied 
f..r  porp 


artificial    or       2    any  fraudulent  da       in 

.',    or     partly  imitation, 


artificial  and   partly 
natural 


3    any       <>1>\ i<Mis 
imitation, 


which     such 
design 

ten  1 


without   the  lioenoe  or  written  consent  <>f  the  proprietor  of  the 
I  design. 

B.  [under  sub-sect.  (b)]. 
It  a  person  'luring  the  existence  of  the  oopyrighl  in  a  registered 

E  n  — 

Publishes;       any  article  of  manufacture,  or/  l    the  registered  design  itself, 

any   substanoe  to  which  has  2    any  fraudulent  imitation, 

\     been  appl  ■    any  obvious  imitation, 

knowing  that  the  same  has  been  bo  applied  without  the  consent  of 
the  regis!       1  proprietor. 

Sub-sect,  (a)  applies  to  man  ufacturers  who  apply  piratical  designs 
:•  ;  manufacture;  Bub-sect,    b    to   ellen  of  Buoh  articles. 

In  the  former  ease  the  mere  manufacture  of  suoh  articles  for  the 
purposes  of  sale  without  the  licenoe  or  written  consent  of  the  pro- 
prietor Is  an  infringement  ;  in  the  latter  case,  aotual  knowledge  by 
the  Beller  of  the  articles  that  the  design  has  bi  en  applied  i  i  them 
without  the  consent  of  the  registered  proprietor  must  be  proved  -  . 

Sub-  ys  1 1  < » 1 1 1  i  1 1  l-t  about  aotual  "  selling  " ;  but 

which  gives  a  remedy  by  damages  for  infringement,  Bpeaks  of 
"  publication,  Bale,  or  exposure  for  Bale  "  ;  and  the  omission  of  the 
in  this  sub-section  does   aot   appear  to  have  any 
praotioal  ei  '••  would  ueoessarily  have  the  effeot  oi  a 

publication. 


\  •  ■  .1     in         "  .'.  M   DOl    tl 

I  provided       dnsl  by 
.    ii  .  'Hams,       this  section. 

-..  pp.  88,  ■  ,.,  pott. 
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"Cause  to  be  applied."     In  the  0086  of  Mallet   v.    Howtit 
where  the  defendant  was  not  the  manufaotun  r,  but  a  lace  merchant 
who  bought  the  undres  ed  lace  Erom  manufacturers  and  then  had  it 
dre  Bed  and  completed   ready  Eor  Bale,  it   was  1 1 •  -1*1  thai  he  had 
'•  caused  to  be  applied  "  the  pi  gi  ten  'I  '1' 

In  the  oase  of  Potferv,  Braco  de  Praia  Printing  Co.(h)  which 
\\:is:iii  action  Eor  infringement  of  registered  designs  for  printing 
es,  tin-  defendants  manufactured  and  bleaohed  the  cloth  in 
this  oountry  and  tlie  rollers  I'm-  printing  were  engraved  with  the 
design  in  this  country,  but  the  aotual  printing  was  doi 
Portugal.  It  was  oontended  tint  this  was  a  case  of  "causing  to 
be  applied  "  because  everything  was  done  in  this  country  except 
ihi-  aotual  application  of  the  design  to  the  Eabrio  (i)  ;  but  the  <  lourt 
held  that  there  was  do  infringement  within  this  country. 

Purposes   of  sale. — Under   tho   provisions  "!'  sub-sect,  (a), 
application  of  the  design  must  be  for  purposes  of  sale  ;  therefore  it' 
a  person  appli<  a  a  oopyrighted  design  to  an  article  Eor  his  own  use 
or  amusement  no  action  Avould  lie  under  this  sub-section,  though 
of  course  if  he  were  subsequently  to  publish  it  or  expose  it  for 
he  would  render  himself  liable  under  sub-sect.  (b).     In  this  ri 
there  is  an  important  difference  between  designs  and  patei 

Sub-sect,   (a)  applies   to   the  case  of  registered  designs   being 
applied  to  goods  at  any  time  during  the  existence  of  the  copj  i 
even   where  it  is  not  intended  that    the  goods  should  he  sold  till 
after  the  term  of  protection  lias  expired.     In  the  case  of  M'Crai  v. 
Holdsicorth  (/)  which  was  di  cided  under  the  corresponding  i 
of  the  Act  of  1842,  Knight-Bruce,  V.-C,  granted  an  injunction 
against  such  manufacture,  as  well  as  against  the  Bale  of  the  art 
and  the  artiehs  complained  of  were  ordered  to  be  given  up  to  tho 
plaintiff  to  be  destroyed. 

Section  58  Eorbids  the  unauthorized  manufacture  and  Bale  of  not 

only  articles  to  which  a  registered  design  has  been  applied,  but 

(/)  W.  N.  (1879)  107.  right  to  apply  tl 

{ff)  See,   however,    WooUey  v.   Z  (/*)  B  Et.  P.  0.  218. 

Q    ;       16,  and  p.  84,  pott.    In  (•)  Bee  al  p.  2 

that  case,  imder  similar  circumstances,  it  (k)  Seep, 

was  held  that  the  laoe  merchants  wi  2DeG.  &  Sm.  I 

not  "proprietors,"  because  they  had  no  (m)   Seot.  7. 

K.  F 
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•  i  which  :i  "fraudulent"  or  "obvious"  imitation  ol 

suoh  d<  sign  has  1 d  applied. 

In  considering  oases  of  "imitation"  it  will  be  Found  thai  the 
arise  as  in  oa  w  of  "  uovelty,"  but  in  a 
gree,   the  point   being  not   whether  the  d 
'/  novel,  but  only  whether  it  is  uovel  so  far  as 
is  the  particular  design  which  is  Baid  to  be  infringe  d.     For  in- 
.  .  \  ezs  a  design  in  1890  and  B.  registers  another  di 

►1,  then  it'  A.  moves  t.>  expunge  B.'s  design  from  the  n  j 
mi  the  ground  "f  want  of  noveltj       .  A.  ueed  only  show  that  B.'s 
■i  is  not  really  oovel,  thai  it  i-  like   omt  previous  design;  but 
U  A.  brings  an  action  Eor  infringement,  he  must  show  thai   B.'s 
like  Am  otw»,  and  an  imitation  of  it.    With  this  restriction, 
on  novelty  (o)  may  be  referred  to  in  questions  of  imita- 
.  in  addition  to  the  oases  quoted  in  this  chapter. 

Obvious  imitation. — An  "obvious"  imitation  may  be  defined  a- 

an  imitation  which,  while  not  being  an  exact  oopy  of  the  registered 

r  then  it  would  practically  be  the  registered  design  Li 

'.ike  it  that  one  design  might  easily  be  mistaken  Eor  the  other. 

If  a  design  i>  an  '-obvious  imitation"  of  a  previously  registered 

:.    the    later  design    is  an   infringement    even   if  made  quite 

independently  ami  in  entire  ignoranoe  of  the  registered  d< 

I  .     tioal  result  of  this  is  that  the  proprietor  of  ;(  registered 

Ins  a  monopoly  not  only  of  the  design  he  has  regisb  red, 

•.  design  closely  resembling  it. 
leoiding  whether  an  imitation  is  "  obvious  "  or  not  the  app  al 
In  tli.'  case  of  Barran  v.  Lomat      ,  Jessel,  M.  K., 

Said  :    "  Now  it    ha-  been  -aid.  ami  it  i-  a  fail-  observation  to  make, 

::,.•  i..  try  a  oase  of  piraoy  the  first  point  to  Be 

whether  the  similarity  or  dissimilarity  Btrikes  the 

And  similarly  Lord  Westbury  in  the  oase  of  Holdsteorth  v. 

i    ■  titi. ■utioii  an]  j"  ■                  1 1  i In  whether  ■  pir- 
ticular  design  intend)  >1  t..  be  applii  I 

l  g b  in  a  particular  class  \a  iden tioal 

Lord  Mo]    i  b,  in  ;'  •• "    .  with,  "r  an  odtIous   imitation  "f.  any 

I.  registered  design  applied  to  such  goods 

:  of  n  liii  h  tl pyrighl  . 

.....                       .',   i:     r.  «      p,     SS.  see  p.  128, 

1  ■  unl.l.  I  W    K.  i 
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McCrea  (r) :  ■•Now  in  the  oase  of  tho  e  tilings  as  to  which  the 
merit  of  the  invention  lies  in  the  drawing  or  in  form    thai  can  be 
oopied,  the  appeal  is  to  the  eye,  and  the  eye  alone  is  the  jud 
the  identity  of  the  two  things;  whether,  therefore,  there  1"'  piracy 
or  not  Is  referred  al  onoe  to  an  unerring  judge,  namely,  tfc 
whioh  lake,  the   one  figure  and  the  othei 
whether  thej  are  or  not  the  same  "  («).     But  these  remarks  must  1"' 
i  iken  together  with,  and  as  somewhal  modified  by,  the  r<  I 

Chitty,  J.,  in  Grafton  v.  Watson(t):  "As  to  the  meaning  of  tho 
wcnl  'obvious,'  the  Act  clearly  does  not  mean  thai  which  is  obvious 
at  a  glance  to  the  uneducated  or  unskilled  eye ;  it  means  obvious 
to  the  judge  or  1"  a  jury  with  the  assistance  of  experts— pi  i 
conversant  with  the  particular  trade.  In  the  i  ise  of  Mitchell  v. 
Henry  (u),  the  late  Master  of  tho  Rolls  used  his  own  eyes  without 
the  assistance  of  evidenoe  and  declined  to  hear  the  evid<  uoe,  but  the 
Court  of  A.ppeal  over-ruled  his  decision  so  far  as  it  depended  on 
that  principle,  and  heard  the  evidence"  {x). 

Lord  Herschell  in  his  judgment  in  the  ca  e  of  Heel  /'  mdry 
Co.  v.  Walker,  Hunter  8f  Co.  {y)  added  another  qualification  to  the 
test :  "  It  seems  to  me,  therefore,  that  the  eye  must  be  the  judg 
such  a  case  as  this,  and  that  the  question  must  be  determini  d  by 
plaoing  the  designs  side  by  side  and  asking  whether  they  are  the 
same,  or  whether  the  one  is  an  obvious  imitation  of  the  other.  I 
ought,  perhaps,  to  qualify  this  by  saying  that  as  a  design  to  be 
red  must,  by  sect.  47,  be  'a  new  or  original  design  not 
previously  published  in  the  United  Kingdom,' one  may  be  entitled 
to  take  into  account  the  state  of  knowledge  at  the  time  of  registra- 
tion, and  in  what  respects  the  design  was  n<  w  or  original,  when 
considering  whether  any  variations  from  the  i  _rn,  which 

appear  in  the  alleged  infringement,  are  substantial  or  immaterial." 
In  the  laf.T  oase  of  Harper  \  Co.  v.  Wright  8f  Butler  I.         M 
faeturing  Go.  (a),    Lord   Qersohell  quoted   the   above   words   and 
added:  "  Now  here  the  two  designs  have  1 n  placed  side  by 

(r)  L.  R.  2  EL  of  L.  al  p. 

Kekewich,    .T.,    in      v.  ,12    K.    P.    C. 

Dmartial  $   Co.  v.  Booth,  9  R.  P.  0.       p.     1 
p.  602.  (y)  6  R.  P.  I 

(0  SOL.  T.  (N.  S.)  p.  122.  0.  p.    188;  and 

(«)  16  Ch.  Div.  181.  .  p.  1  18. 
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the  •  left  to  judge,  and  the  Impression  |  r  duoed  a] 

nil  the  members  of  the  Oouri  has  been  ...  .  that  in  all  their 
ntial  features  they  are  alike  and  thai  In  th  tial  features 

both  of  them,  from  anything  previously  known.     Now, 
than  that,  that  the  one  design  is  an  obvious  imitation 
to  me,  it  would  1"'  impossible  to  g 
In   oomparing  b  red  design  with   an   alleged    piral 

tgn,  with  the  obji  ing  if  one  is  an  obvious  imital 

-  Bhould  be  looto  I  '  only  Bide  by  side, 

but  slso  apart,  and  under  the  conditions  Bubjeol   to  which  they 

,n.      In   thi  I   G  afton  v.  Watson 

Chitty,  J.,  Baid:    "The   tesl    is  nut    merely  to  look  at   the  I 

by  ride,  though,  no  doubt,  thai    is   one  elemenl  of 

in  (Mining  to  ;i  conclusion,  but  it  is  not  the  whole  test. 

1  think  the  old  be  looked  at  together,  but  then  oon- 

:  d  Bhould  be  gh  bat  would  be  the  effect  supposing 

that  thi  d  at  different  times,  or  supposing  they  v, 

at  a  little  distance  off  (&).    .    .    .    [t  should  be  considered, 
Id  look  when  worn  as  a  dress  or  an 
vcring  for  f  urn  it 
much  stress  Bhould  □  id  upon  differences  of  detail  if 

antially  alike  (c). 

m  en  tv.  xxo\  of  itself 

I  in  a  qu  f  infringement  (d) ;  but,  of  course,  differ- 

the  relative  parts  of  the  d  I  in 

ing  the  two  d  ibstantially  different. 

mnol  be  the  Bubjeot-matter  of  a  design   ■  .  differ- 

immate]  Ial       .  ssibly  where  the 

1  by  sample    t  |.     In  b  ime 

or  between  tw<>  d<  signs  may  tend  to  Bhow 

that  the  I  1  from  the  i  arlier  one 

124.  I  ■     I  '1  in 

- .   B 

I 

.  ,. 

Veeiil  v.  1 

p.   1 17 
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It   is,  of  course,  quite  impossible   to   lay  down   any  i 
deoiding  what   amount  of  resemblanoe  will   make  one  de  ign  mi 
"  obvious  imitation "  of  another ;  if  mn.-l  always  be  a  question  of 
Fad  in  each  eat  ».     Bui  as  illustrating  the  method  of  comparing 
two  designs,  ami  as  an  instance  of  how  •  d  may  differ  from 

another  in  its  details  and  "obvious 

imitation,"  it  may  be  useful  i"  Bet  <>m  here  at  some  Length  a  part 
of  Mr.  Justice  Chitty's  judgmenl  in  the  case  of  Gi'qftoi  v.  /' 
mentioned  above  ('//). 

'•The  plaintiff's  design  and  the  defendant's  are  well  oontri  I 
in  the  exhibits  which  have  been  plac  '1  before  the  Court.  One 
of  the  plaintiff's  designs  consisted  of  an  acorn  and  Bpray,  in 
which  the  acorn  may  be  termed   the  dominant  and  the   Bpray 

ubservient.     Tin' acorns  and  spray  are  detached.     Ther 
remarkable  edging  to  Loth  the  leaves  and  spray  and  the  acorns, 
and  there  is  a  band  of  a  lighter  colour  which  surrounds  the  i 
in  part.     When  I  speak  of  colour  i  am  aware  that  clour  cannot 
be  the  subject-matter  of  design  ;  but  where  you  lo  >k  at  the  appli- 
cation of  the  design  and  the  nature  of  the  fabrics  to  which  it  is 
intended  to  be  applied,  it  is  right  to  see  how  the  design  is  worked 
out  in  point  of  practice.     The  defendant's  design  contrasted  with 
the  acorn  pattern  consists  of  what  is  termed   in  the  defen 
mangosteen,  and  the   mangosteen   has   a   contour  which   closely 
resembles  the  contour  of  the  acorn;  and  as  the  acorn,  which  in 
patterns  <>f   this  kind   is   mure  or   less   a  conventional  acorn,  is 
divided  into  two  parts,  viz.:  that  which  represents  in  a  conven- 
tional way  tho  cup,  and  that   which  represents  the  acorn  itself, 
I  find  the  same  two  divisions  produced  in  the  mangosteen  pattern. 

(//)  Pit  also   the  judgment   of  Lend  design  was  not  an  obvious  imitation  of  the 

Hersohell,  in  Harp  /  ■•>         .  plaintiffs'  design  :  in  13  R.  P.  C.  p.  490, 

Co.,  above.     It  may  be  useful  also  to  in  th< 

examine  t In ■  illustrations  of  the  plain-  C  .   also  a  lace  i 
tiffs'  and  def<  ndants'  di  '  design  was  hi  11  to  be  a  v<  i 

i  the  oase  i  ;  g»  menl  ;  and  in   11   I.'.   P.  ■ 

I    K.  I'.  C.  207  .  16  ■.  170,  int 

where  the  d<  fondants'  design  was  h<  Id  Iron         - 

to  be  a  " fraudulent,"  but  not  an  "ob-  illustrations  in  N  K.  P.  C. 

\i.>u-."  imitation;   and  a  in  in  [1  Ch.      238, 

12  K.  P.  C.  i>.  372,  in  the  case  of  V-  rkin  1  "nc  of 

4-  Co.  v.  Pratt,  Hunt  $  Co.    \  lace  case), 
where  it  was  held  that  t.  ts' 
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the  onp  of  the  aoorn, 
•  the  mangosteen  there  la  a  Bprout  whioh 

ely  ili"  top  of  tli"  aoorn.     The  mango- 
re  :il»< >nt  the  Bame  size  as  the  plaintiff's  aoorns,  and  the 
ill  of  the  two  Is  very  nearly  identical.     I  '1"  not   mean 
.  that  if  tli"  one  design  was  placed  over  th<'  other  the  figures 
apy  tli"  Bame  .  but  they  coincide  very  nearly,  and 

t  this  kiml  it  would  be  wrong  t->  treat  tli"  question  aa  one 
measurement.     The  plaintiff's  sprays  are  probably  oak 
Bomething  <«f  that   kind,  and  the  aoorns  are  detached. 
The  defendant  haa  i i  1 1  <  *  1  in  his  ground  between  tli"  mangosteens 
with  Bprays,  whioh  olosely  resemble  the  sprays  in  the  plaintiffs 
ds,  and  tlnro  is  tins  remarkable  feature  that  tli"  sprayB  are 
hed   and   in   no   Bense  form  a  continuous  pari   of  the 
mangosteen.     The  defendant  has  Btated  tint  he  took  his  mango- 
Bteen  from  an  old  design  whioh  was  one  of  the  exhibits,  and,  no 
■.  he  is  right  ;  but  tli"  rest  of  the  figures  In  the  design  from 
whioh  li"  took  it  are  as  unlike  those  in  his  design  as  can  well  be 

!.     The  Bprays  are  different    entirely.     There 
tinuity  in  the  leafy  part  of  the  one  whioh  is  not   found  in  the 
other,   and  tli"   resemblance  between   the   defendant's    and    the 
plaintiff's  designs  consists  in  tlio  points  I  have  already  mentioned, 
viz.,  in  the  distribution  of  the  parts,  the  filling  up  of  the  ground,  and 

neral  effect.     The  test  is  not   merely  to  look  at  the  <!■ 

sM"  by  Bide,  though,  no  doubt,  that  is  one  element  of  comparison 

a  conclusion, but  it  is  not  the  whole  test.     I  tliink 

the  d<  ould  be  looked  at  together,  but  then  consideration 

Bhould  be  given  to  what  would  be  the  effect  supposing  they  were 

liferent  times,  or  supposing  they  were  Looked  at  a  little 

off.      It    appears  to  me,  adopting  the  language  of  the 

plaintiff's   witi         .   that    viewed   in   either  of  these   ways  the 

obvious.      It    should  be  considered,   also,   how   th<" 

would  Look  when  worn  as  a  di  an  apron,  or  used 

r  furniture,  and   I  have  very  Little  doubt   that  a 

i    .in  and  Boeing  th<  m  I  would  say.  as 

the  i  lid,  that  there  is  such  an  imitation 

.••  it  inij  to  distinguish  by  memory  alone  the  one 

.  the  othi 
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Fraudulent   imitation.— A    very   blear  definition   of   fraudulent 
imitation  is  given  in  the  judgment  of  Cotton,  L.  J.,  in  Qrafton  \. 
Watson  (»')  :  "  Fraudulent  imitation,  to  my  mind,  musi  mean 
if  a  man,  knowing  thai  the  pattern  tered  d< 

imitates  it,  and  does  thai  withoui  any  Buffioienl  invention  on  his 
own  part,  thai  would  be  a  fraudulent  imitation,  if  in  fad   it 
imitation  (k).     There  may  be  an  imitation  whioh  is  one  ■■■ 
thai  is  to  say,  nol  an  imitation  in  the  i  mi  e  of  copying— producing 
dt'  flic  snnic  effects  without  knowing  of  the  registered  d< 
when  the  registered  design  is  known,  then,  if  there  is  imitation, 
the  burden  of  proving  thai  the  registered  design  was  nol  copied  is, 
to  my  mind',  thrown  on  the  person  who  produces  the  pattern  like 
thai  whioh  is  imitated.     It  is  nol  fashion  or  anything  of  thai  sort 
which  is  to  be  protected  ;  tin-  design  is  to  be  protected.     In  my 
opinion  there  is  here  a  priind  facie  case  of  imitation  (/),  and  with- 
out such  further  explanation  as  may  he  given  hy  the  defendants, 
such  prim&Jacie  case  is,  in  my  opinion,  within  the  meaning  of  the 
Act,  a  fraudulent  imitation." 

It  may  he  useful  to  compare  the  remarks  of  Jessel,  M.  B.,  in 
Barran  v.  Lomas  (m)  :  "  I  now  come  to  the  next  words  '  fraudulent 
imitation.'  As  I  understand  it,  the  Act  does  not  prohibit  imit 
The  design  itself  being  open  to  such  great  varieties,  a  fair  imita- 
tion—that is  to  say,  something  to  whioh  the  idea  of  the  original 
i  has  been  applied — is  not  prohibited.  To  take  an  illustra- 
tion from  architecture,  I  suppose,  though  a  man  could  not  take 
either  Teutonic  capitals  or  the  Greek  capitals,  the  Aol  woul 
prevent  his  using  the  composite  capitals.  And  therefore  it 
to  me  that  you  must  look  at  the  thing  itself  to  see  if  it  is  a  fair 
imitation.  But  that  is  not  all.  The  word  "fraudulent  '  ought  to 
have  a  definite  meaning.  It  must  be  something  more  than  imita- 
tion. As  I  understand  it  the  meaning  is  imitation  with  knowledge, 
that  is,  that  the  man  who  imitates  has  seen  the  firsl  design.  It  is 
not  unconscious  imitation,  which  is  said  to  be  the  greatest  com- 
pliment you  can  pay  to  an  artist  or  author,  but  conscious  imitation, 

(i)  51  L.  T.  (N.  S.)  p.  144.  (•)  I*  waa  provedthai 

designer  had  se<  d  the  pi  rintifl  - 

(*)  Even  if  aol   an  obviom  imitation  ;        ,  ^  ^  ^ 

seep.  72,  post.  H  M  W>  E<  p   .,7!. 
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■  m  having  the  design  before  him  ami  knowingly  ami  wilfully 
.  and  thai  being,  as  1  uffioi(  atly 

•    1  as  a  fair  imitation." 

"Fraudulent"   but   not    "obvious"    imitation.  — If    will 
fj  the  faol  of  a  person  having  seen  and  worked 

on  th<  a  of  another  is  strongprro  evidenoe  of 

Mt  imitation";  and  a  design  maybe  invalid  as  a  fraudu- 
imitation  even  if  it  is  nol  <  .In  Sherwood  8f  Cotton  v. 

I  fat  Tile  Co.  (n),  ofanisty,  J.,  said:  "The  conclusion 

is  thai  it  is  nol  an  obvious  imitation   o).     If 
•     •  gle  remaining  question  whether  it  is 

a  fraudulent  imitation.     I  think  the  word  was  introduced  for  the 
of  meeting  the  case  of  an  imitation,  nol  an  obvious 
.  bul  an  imitation  varied  for  the  purpose  really  of  nar- 
whal  is  a  legal  fraud."     And  the  learned  judge  held 
that   the   defends  a   fraudulent,   though  not  an 

obvious  imitation.     But  of  course  the  d<  Bign  impeaohed  as  piratical 

an  imitation  in  some  way;  there   must    be  somi 
Bimi]  tween   the   two   design  :  and   even   the    fact  of 

g  worked  on  a   registered  design  would  not  invalidate  the 
though  formi  ■     e  against  it  |  if  the 

bstantially  differ<  nl   q).     In  the  - • . 
Sydd  an  injunction  was  refused,  though   it  seems  to  have 

admitted  that  the  defendants  had  Been  and  worked  on  the 
plainj  .  Wickens,   \ '.-<  .,  Baying:  "  I  am  bound  t< 

tl,!lt  •  implained  of  seem  to  me  different  as  wholes  from 

of  the  plaintiff-  dally  and  not  oolourably  different." 

(\,Ul]  I.  h's  judgment  in  Demartial8f  C  ,  \    B  oth(s)t 

which  was  an  action  for  the  infringement  ot  tered  design  for 

a  dinner  set.    "Mr.  Aston    ays:  'Weknowthat  they  had  our  dish 
.  and  were  aware  of  it,  and  no  doubt  they  imitated  in 


I  R.  P.  0.  i  •■  ft.  P.  I     ; 

Si  o  the  judgmi  nta  In  tl  I 

. 

qaoted  on  tl"  pn  ceding  i 
V.     R 
/  1  B    P.  0.  i 
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the  sense  of  wishing  to  rival  them  and  bring  out  something  whioh 
would  attraol  public  attention  and  beoome  fashionable.'  That  of 
oourse  may  be  oonceded  ....     it  is  for  the  defend;  irding 

to  him,  to  explain,  when  onoe  the  similarities  are  established,  the 
waul  ofgo  '1  fail  Ii  "ii  i  heir  p  trt.     '  It  Is  Dot,'  he  saj  s, '  my  bu 
to  Bhow  the  presenoe  of  bad  faith.'     I  demur  to  that,  unlet 
establish  Buoh  similarities  as  of  themselves  constitute  an  infri 
iin  lit .     I  have  nol  those  similarities  here  for  the  reasons  I  have 
already  mentioned." 

Where  design  registered  by  sample. — If  a  design  is  i  [stored  by 
a  pattern  or  sample  of  the  design  without  any  accompanying 
description  defining  the  pari  or  parts  claimed  as  new  or  origim 
the  design  as  a  whole,  but  only  as  a  whole,  is  protected.  In  the 
case  "I  Holdstcorth  v.  M'Crca  (m),  M.  had  registered  a  pattern  of 
I  sign  without  any  accompanying  description,  the  design  con- 
sisting of  six  pointed  stars  on  an  Albert  chain  arranged  in  a 
particular  manner  and  shaded.     M..  in  1  nlars  in  the  action 

claimed  "the  particular  collocation  of  the  shaded  and  bordered 
upon  the  ornamental  chain  surface,  as  shown  in  the  registered 
pattern,  thus  forming  together  the  ornamentation  of  the  woven 
fabric."  Lord  Westbury  in  giving  judgmenl  said  that  where  a 
a  had  been  so  registered  by  the  proprietor  "all  that  he  can 
claim  to  pi  >tec!  against  Imitation  is,  that  thing  in  its  exact  form 
and  relative  position  and  proportions  as  they  appear  upon  his 
pattern.  For  that  is  the  only  thing  that  you  can  ascribe  to  him 
as   an   invention.     He  says:    'I   substitute  the  drawing  for  any 

description.' Anything,  therefore,  which  is  a  focsimi] 

that  drawing,  any  other  pattern  which  is  a  reproduction  of  that  in 
its  integrity,  b  comes  an  infringement.     But  that  which  is  diffi 
in  .shape  and  form,  or  in  the  relative  positions  of  the  several  parts, 
which  is  not  a  reproduction  of  it,  as  a  replica  or  copy  of  a  picture, 
would  not  be  an  infringement  of  the  thing  so  spe  dfied." 

In  the  subsequent  case  of  M'Crea  v.  HoUkworth  (x)  (in  res] 
of  the   same    matter.    Lord    Elatherley,    L.    «'..    said:   "  It   has 
been  argued  that  when  a  design  of  this  kind  is  registered,  ami  tho 

(<)  See  p.  117,  i  ost.  [u    L.  R.  2  H.  L.  380.  (r)  6  Ch.  I 
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I   of  describing  the  design  in   words,  chooses  to 

ign  itself  upon  the  register  in  the  sha] t  a  pari  <>f 

the  article  designed,  then  he  is  tied  down  to  thai   identical  dee 

•    1.   and   is   not  al  liberty  to  complain  of  any  person 

making  a  thing  which  is  to  all  outward  appearances  exactly  the 

nd  whioh  for  all  purposes  for  which  the  thing  is  manu- 

•  ired  is  identical.     And  it  has  been  argued  thai  if  the  person 

who  exhibits  a  design  for  all  practical  purposes  identical  with  the 

•i  is  astute  enough,  as  in  this  case,  to  turn  whal 

called  a  >tar  iii  the  opposite  direction  upon  the  pattern,  though  it  is 

tly  the  same  dimensions  and  effeol  to  the  eye,  he  may  <1<>  so 

with  impunity.     The  question  appears  nol  to  have  been  raised  al  the 

trial,  where  the  judge  and  the  jury  considered  the  articles  as  id<  nti- 

oal  for  tin-  purpose  for  whioh  they  were  made  ;  and  I  imagine  thai 

the  "1  si  rvations  made  by  some  of  the  Learned  I  <ords  were  intended 

ly  that  the  design  could  be  protected  only  as  it  was 

represented;  ami  tin*  Learned  Lords  considered  that  the  question 

whether  there  was  any  difference  in  the  effeol  would  be  lefl  to  the 

jury.    Their  Lordships  seem  to  have  meanl  thai  the  designer  is  not 

ind,  as  in  a  patenl  case,  to  distinguish  the  new  from  the  old,  and 

u  allowed  to  register  his  pattern  without  distinguishing  the  new  from 

the  old ;  hut  if  he  ohoosesto  pul  it  in  that  way,  it  will  nol  be  proteote  1 

Lnsi  the  publio  in  case  they  ohoose  to  use  any  portion  in  any 

manner  substantially  differing  from  the  registered  design.     If  the 

designs  are  used  in  exactly  the  jame  manner,  as  I  hold  they  are  in 

t),;.  ■  L  have  the  same  effeol  or  nearly  the  same  effect,  then 

hifting  or  turning   round   of  a   star,  as  in  this 

tioular  case,  oannol  be  allowed  to  proteol  the  defendant  from 

;   the  piraoy."    And  similarly  iii  the  case  of 

Q  a/ton  v.  H  ,  I    "     •  L.  J.,  said  :  "  Undoubtedly  in  the 

trhioh  the  plaintiffs  have  adopted,  they  having  registered  a 

I  their  goods,  all  they  can  claim  is  thai  entire  design."     In 

the  original  case  ol    W'Crea  v,   Koldmorth  (s),  Erie,  0.  J.,   -ml : 

•  •  i  ;i    of  that    which   is  registered,  and  nothing  bul  the 

mbination,  is  the  thing  thai  is  before  the  public  ....  It  is  the 

mbination  thai   forms  the  design  in  this  specimen  ....   1  am 

:  i.    i     N.  B    p.  in.  («)  L.  K.  i  Q    ! 
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dearly  of  opinion  thai  if  a  person  oopied  the  star  by  itself,  or  the 
ohain  pattern  by  itself,  though  each  were  new,  no  action  \\  <  >ul«l  lie 
againsl  him  by  the  person  who  has  registered  the  di  ign.  The 
stars,  the  collocation  of  the  Btars,  and  the  placing  of  them  on  an 
Albert  ground,  is  the  design,  and  it'  a  person  ohooses  to  follow  thai 
exaoi  (a)  combination,  an  action  lies  againsl  him." 

As  further  explaining  this  point  it  may  be  useful  to  quote  the 
comments  of  Wiokens,  V.-C,  on  these  oases  in  Thorn  v.  Syddall{b) 
u  The  preoise  question  which  was  determined  after  so  much  liti- 
gation, was  thai  a  design,  however  complex,  mighi  beoome  private 
property  by  the  registration  of  a  sample.  It  was  Btrongly  u 
thai  if  a  design  consisting  of  various  parts,  new  and  old,  is 
registered  by  Bample,  withoui  anything  to  disolaim  whai  is  old  and 
point  out  whai  is  new,  future  designers  are  put  to  a  most  unfair 
and  unreasonable  disadvantage,  since  they  cannot  tell  what  is 
soughi  to  be  protected  and  have  thus  the  unfair  onus  tin-own  upon 
them  of  finding  out  what  is  really  claimed,  and  avoiding  that  in 
future  designs.  To  this  all  tho  Courts  successively  seem  to  have 
given  the  same  answer:  'It  is  not  thrown  upon  you  to  find  out 
whai  is  or  is  noi  claimed  ;  all  is  claimed,  noi  the  separate  parts,  of 
which  nine-tenths  may  be  new  or  not,  but  tho  whole  as  one  thing.' 
No  exclusive  right  is  claimed  to  any  design  which  is  not,  as  one 
n,  substantially  connected  with  that  shown  by  the  sample 
registered.  It  seems  to  me,  I  confess,  that  the  difficulty  r  I 
aboui  i he  registration  of  a  complex  design  could  have  been  Bolved 

in  no  other  way Nothing  whatever  was  said  by  him  (c)  to 

throw  doubt  on  the  general  proposition,  common  alike  to  the 
judgments  of  the  Exchequer  Chamber  and  to  the  speeches  of  Lord 
Chelmsford  and  Lord  Westbury  in  the  House  of  Lords,  that  the 
whole  design  is  claimed  when  the  registration  is  by  sample,  and 
that  when  there  is  no  reproduction  of  the  whole  design,  there  is  no 
infringement;  but  that  there  maybe  a  reproduction  of  the  whole 
design,  notwithstanding  small  variation-  in  particular  parts  of  it. 
Supposing  a  design  in   stars  arranged  in  a  oomplii 

(<?)  The  imitation  need  not  be           .if  i/,\  20  W.  R.  P.  291. 
the  effect  produced  is  the  same  or  aearly 

thesarae;  Bee  Lord  Hatherley'a  remarks,  W  /.^.,  the  Lord  Chancellor,  in  giving 

above ;  and  Wickens'  remarks,  below.  Judgment,  L.  R.  6  Ch.  419. 
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-  an  1  r  :  and 

1   tho  design  to  be  i  I  by  a 

cample  showing  tho  design  in  inted  blu  q  a  white 

ground,  a  design  with  sizpoinl  re  in  the  same  arrangement 

I   probably  1"'  an   ini  d  with  blaok  .'-tars 

.  blue  might  j  e  an  infringement   d   ;  lata'' 

Lb  in  tli--  very  same  ai  rangement,  or  of  mere  i  ircular  • 
in  tli>  i  ;it.  would,  1  am  inclined  to  think. 

infringement.    The  proprietor  of  the  registered  design  might 

real  mei    .  1  novelty  in  my  design  is  in  the 

-  in  which  the  elements  of  the  design,  whatever  they 

may  i    .  rranged;  every thi  well-known, 

ttractive.'     The  answer  would  be:  '  It'  you  had 

claimed  that,  you  might  possibly  have  ]  Li     Bui  you  have 

claimi  1  you  cannot  now  disclaim  thi 

of   it    for  the   pur]  ing   a   subsequent    design   in   tho 

■ 

laid  down  in  thi  Bummai 

Where  a  design  I  by  pattern  or  Bample 

without  any  accompanying  descri]  part  or  parts 

claimi  .         .  .  as  1 1  pr<  Bented 

in  the  patl  t<  oted,  iJ  alid  ;  but  any 

b  i  art  1  e  new  or  old    may  1  •         ! 

a  without  thereby 

infringing  the  <"]  i  all  the  component  parts  of  the  d 

may  ;  ber,  as  long  as  th<  y  -  //;< !. 

If  tin*  genera]  inal  design  is  reproduced  exaotly  or 

ly,  that  will  constitute  an  in!  me  of 

•  parts  have  been  altered.     It   is  the  general  i 

unci  th  aly,  whi  t<  '1  in  thi  :  and 

,  disclaim  nay  part  of  the 
the  residue  by  itself  (/).    In  the 

I   ur  would  U    in 

U  iii^'       ]  drcd  or  allow*  d  ;  bat    » 

■ 
... 

ii- 

.  "."  i     P.  (     j    Dl. 
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case  of  Barran  v.  Lomm  [g)t  where  the  plaintiff  registered  a  d< 
in  braid  bj  sending  in  a  photograph  of  a  ohild's  jaokel  with  the 
ornamental  braid  applied  to  it  as  trimming  .  Ji     el,  M.  I:  .  • 
his  opinion  (though  in  thai  particulai  the  point  was  nol  of 

importance)  thai  if  anyone  applied  the  design  to  a  pair  of  troi 
there  would  be  no  Lnfringemenl  ;  and  thai  in  similar  cases  it  would 
be  prudenl   for  the  persons  registering  to  expressly  show  on  the 
register  thai  they  do  nol  wish  to  olaim  the  jackel   (or  whatever 
artiole  il  may  he), but  thai  it  ismerelypul  thi  illustration; 

otherwise  the  braid  oould  nol  be  olaimed  as  aparl  from  the  jacket. 
In  the  ease  .if  Harper  \  Co.  v.  Wright  fy  B  [tier  Lamp  Manufactur- 
ing Co.  (//),  in  which  the  plaintiffs  were  successful,  the  order  as 
originally  drawn  provided  thai  the  defendants  should  be  restrained 
from  infringing  the  plaintiffs'  registered  designs  "or  any  pari 
thereof."  Before  the  order  was  finally  settled  the  defendants 
applied  to  strike  out  the  words  "  or  any  part  thereof"  on  the 
ground  that  what  the  plaintiffs  w. >re  declared  entitled  to  protect 
were  the  designs  as  a  whole  ;  and  the  Court  acceded  to  the  appli- 
cation. 

Object  of  a  design  not  material  in  question  of  infringement  (t). — 
In  considering  whether  a  design  is  a  piracy  of  a  registered  design, 
it  is  quite  immaterial  to  consider  whether  or  not  the  later  desi 

-  the  same  object  or  purpose  as  the  original  design. 
In  the  case  of  E  .  v.  Walker,  II  ■   ter  fy  Co.  (/•),  the 

original  design  was  registered  for  the  shape  of  a  kitchen-range 
fire-door  with  a  moulding  on  the  top  which  hadth  >  effect  of  closing 
the  range  to  the  cold  air;  and  the  defendants  manufactured  a  range 
fire-door  with  a  moulding  on  the  top  which  had  the  Bame  effect. 
It  was  there  held  that  the  Court  of  Session  •..  re  wrong  in 
taking  into  considerati  m  the  question  whether  the  defendai 
fire-door  accomplished   the   e  t    as   the   previous 

design.  (Both  Courts  decided  that  the  later  design  was  as  a 
matter  of  fact  an  obvious  imitation.)  Lord  II  ra  hell  in  giving 
judgment  said:  "In  the  present  case  the  applicant  declared  that 

is)  2S  w.  E. :  {k)  6  R  P  c 

(/<)   12  E.  P.  C.  p.  496. 

(•)  See  also  pp.  32,  33,  ante.  K-  P<  C-  71  and  365- 
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nape  '  that   he  d<  Bin  d  n  gistratii  a.     I  'i  d<  r  the 
,rt  of  the  A ■ '  of  I v"  '•,  I  '1"  ii"t  think  tin-  objeol  which  the 
•i\i.w  in  adopting  the  particular  shape,  or  the  useful 
purpose  whioh  the  Bhape  is  intended  t- 

rded  in  considering  what  is  the  design  proti  ted.  The 
scheme  "t"  this  pari  of  the  Act  is  entirely  differeni  from  that 
relatu  tents  For  inventions,  where  the  objecl  attained  by 

the  invention  for  whioh  ti...  patenl  is  granted  is,  oi  .  very 

ial  t<»  th<-  inquiry,  what   is  its  Bubjeot-matter,  and  whether 
there  ha-  been  an  infringement     I  oannol  .  therefore,  that 

ili.-  registration  was  olaimed,  or  could  be  claimed,  'not  for  the 
ilar  moulding,'  but  for  the  form  given  by  placing  'any 
Buitable  moulding'  upon  a  fire-door  in  the  described  positi 
that  a  privilege  was  granted  '  for  putting  a  moulding  upon  a 
fire-door  in  Buch  a  manner  as  t.>  accomplish'  a  particular  object. 
I  think  the  protection  was  grant*  >\  for  the  Bhape,  and  for  that  alone, 
an. I  that  in  suoh  a  case,  whi  a  an  infringement  i-  alleged,  the  only 

n  is,  whether  the  Bhaj f  that  whioh  is  impeached  is  the 

panic  or  whether  the  one  is  an  obvious  imitation  <<f  the  other, 
without  !  i"  whether  it  does  or  does  nol   accomplish  the 

same  useful  end.      J   quite  agree  with  what   was  Baid  by  Lord 
Bhand  in  Walker  v.  Falkirk  Iron  '  .  that  'the  Act   in  this 

branch  gives  protection  only  t<>  the  shape  or  configuration,  or  to 
the  design   for  the  shape  or  configuration,  in  such  a  case  as  the 
*.     The  result  of  suoh  protection  may  be,  however,  to  secure 
•  advantages,  such  as  attend  a  mechanical  c<  ntrivance,  if 
advantages  should  be  the  result,  direotly  or  indirectly,  of  the 
or  configuration  adopted.'     But  this  is  a  mere  incident.     It 
such  advantages  are  obtained,  it  is  only  no  shape  not  sub- 

illy  the  Bame,  and  which  is  then  fore  not  an  infringe]] 
will  achieve  the  same  end.     Th<  infringement  must  always 

tether  the   Bhape  is  or  is  no<  the  same,     [f  it  be,  then  tin- 
privilege  has  been   infringed,  even   though   the  same 
object  be  i  mplished  ;  if  it  be  not,  then,  though  the  object 

|  pushed,  there  has  been  no  infringement.     In  the  pn 

pie,  by  a  very  slight  deviation    from  the  d< 
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which  would  scarcely  be  apparent,  the  air  might   be  admitted  to 
the  fire.     I  '1"  do!   think  thai  b  person  making  Buoh  a  fire- 
oould  successfully  answer  the  complaint  thai  he  had  infringed  the 
rights   of   the   proprietor  of  the  design    by  showing  that,  when 
applied  to  :i  range,  it  would  uol  exolude  the  air." 

Similarly,  Lord  Watson  iii  giving  judgment  in  the  same 
Baid:  "The  person  registering  acquires  no  exclusive  right,  i 
to  the  shape  and  configuration  of  his  design.     It  his  design  should 
be  calculated  to  Berve  some  useful  purpose,  it   is  nevertheless 
to  every  member  of  the  public  to  attain  the  same  end  by  using  an 

article  which  differs  Erom  it  in  Bhape  and  configuration 

Accordingly,  the  only  relevant  consideration  in  any  question  of 
infringement  is,  whether  the  article  complained  of  is  a  copy  or  a 
fraudulent  or  obvious  imitation  of  the  registered  design." 

It  is  also  quite  immaterial  in  a  question  of  infringi  meni  whether 
or  not  the  later  design  is  more  useful  than  the  earlier  design  ;  the 
rnero  fact  of  its  being  more  useful  will  not  prevent  it  Erom 
being  an  infringement,  unless  the  later  design  itself  is  substantially 
different  from  the  earlier  one  (< 

Where  design  is  new  only  in  some  particular  part. — A  d< 
may  be  valid  within  the  Aet  although  only  one  particular  part  of 
it  is  new  or  original,  the  rest  being  old,  provided  that  the  new 
part  is  sufficiently  important  to  give  a  stamp  of  originality  01 
novelty  to  the  whole  (p).  But  the  design  is  only  protected  as  a 
whole,  and  in  such  a  case  there  is  nothing  to  prevent  another 
person  from  manufacturing  articles  according  to  the  same  d< 
with  the  omission  of  the  particular  new  feature. 

In  the  case  of  Walker  \  Co.  v.  A.  G.  Scott  \  Co.  (q),  which  was 
an  action  for  the  infringement  of  the  design  for  an  oil-can  for 
oyolists,  it  was  proved  that  the  only  novelty  in  the  plaint 
design  was  having  rounded  edges  instead  of  sharp  edges,  and  that 
the  defendants-'  can  had  nol  these  rounded  edges.  <  bitty,  J.,  in 
giving  judgment  for  the  defendants,  said  :  "  What  is  protect  d  by 

the  Act  is  the  design  as  a  whole Supposing  a  design  was 

registered  for  a  bottle  of  the  ordinary  shape  in  all  1 

(o)  See  p.  32,  ante,  {p)  See  p.  31.  ante.  (q)  9  R.  P.  C.  482. 
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which  waa  twisted,  it  the  proprietor  of  the  d 

other  p  raons  from  mat  linary   bottles 

without  t\\  isted  i. 

No  infringement  by  application  in  different  class. — A  design  may 
•  ban  <'ii"  olasfi      .  and  d  will  1»" 

in  each  cl  Bui  the  proprietor  of  the  design  oan- 

[nfringemenl  against  any  other  | 
pplying  the  Bame  or  a   Bimilar  design  to   articles  in 
;li    an    application  would  noi   1"-  an  infringemei    . 
copyright   in  a  design  only  extends  to  thi  in  whioh  it  is 

And  this  is  the  ca  e  even  it  those  articles  are  of  tho 
Bame  kiml  as  the  articles  in  the  olas  jistration  :  for  in-' 

_n  for  a  lamp  shade  in  the  Bhape  of  a  rose,  made  in  linen,  and 
application  t<>  articles  in  Class    12,   would  not   be 
by  its  application  to  ;i  lamp-shade  in  china,  which 
in    ( !la  I  m    tl  of    /.'■    R(  id  Sf  C 

!  ,  Chitty,  J.,   in  the  course  of  his  judgment  remarked: 

ight  that  is  conferred  by  the  Act  of  Parlia- 
the  60th  Bection)  is  a  copyright  only  in  i  I  to  tho 

d  in  thf  class  in  which  ation  tat  and  it 

r  upon  "  as  on  the  58th  Bed  ion  which 

■  ly  by  procedure  for  penalties — it  is  dear  upon  these 
.  and  indeed   upon   the   Act    generally  that  upon  a 
tion  of  infringement  the  person  wh  [stored  in  one 

n  infringer  who  is  only  infringing  out- 

for  which  the  registration  exists.     That  is  because 

the  man  who  is  on  the  baa  knowingly  confined  his  olaim  to 

;  and  in  doing  thai  he  tells  the  rest 
the  world  that  theymay  with  impunity  manufacture  goods  a 

ign,  or  u  n  in  any  lawful  manner  upon 

not  within  the  i 
[t  iced  that  in  Beet.  59  (whioh  gives  a  remedy  by 

But  it'  tho  d(   i  -n,  or  a  rimil 

a  for  appli- 
to  similar  artii  l<  -  in  a  ditf<  r»  nl 
•  ition  maj  bo  ox] 

B    r   I     171. 
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damages  as  an  alternative  to  the  remedy  by  penalty  given  by 
sect.  58)  the  words  appearing  in  sect.  58   "in  the  olaee  i 
o£  goods  in  which  such  design  i  L"dono1  ooeur.     The 

words  are,  "damages  arising  from  the  application  ....  to  any 
artiole  of  manufacture  or  substance";  bo  thai   al   firsl    Bighl    if 
might    appear  thai    the  proprietor  of  a  registered   design  could 
prooeed   for  damages  under  Beot.  59  .- 1  i_r .-  *  1 1 1  -- "f  a   person  infrii 
even  outside  the  class  in  which  the  i  istered,  though  he 

clearly  could  nol  prooeed  for  penalties  under  Beet.  58.  Bui  the 
remedies  are  alternative  y),  and  it  is  clear  from  the  wording  ofthe 
two  sections  thai  they  are  intended  to  apply  to  exactly  the  same 
oflViurs,  namely,  the  offences  defined. in  the  first  part  of  sect.  5£ 

Where  design  registered  in  wrong  class. — It  is  not  quite  clear 
whal  is  the  effect,  in  an  action  Eor  piracy  of  jjn,  of 

the  design  having  been  registered  in  the  wrong  class;  i.e.,  what 
protection  is  given  to  a  design  bo  registered.  In  an  old  case, 
Lowndes  v.  Brown  (a),  decided  under  the  Acl  of  L842,  it  seems  to 
have  been  thoughl  thai  it'  a  design  was  registered  under  a  wrong 
class,  thai  would  not  justify  the  pirating  of  it  ;  bul  the  Acl  of  L842 
did  not  confine  the  copyright  to  the  class  or  classes  of  registration, 
as  is  the  case  under  the  Act  of  1  383  .  so  that  the  same  consider- 
ations did  not  arise,  and  a-  a  matter  of  fact  the  <  lourl  held  that  the 
design  had  been  registered  in  the  right  class.  Jn  the  more  i 
case  of  Hothersall  v.  Moon  (c),  where  the  plaintiff  had  registered 
a  design  under  Class  13  ("printed  or  woven  designs  on  textile 
piece  goods  "),  and  applied  it  t<>  goods  which,  though  woven  in  the 
piece,  were  so  sub-divided  in  the  pattern  by  <-n>ss  lines  as  to  show 
that  they  wore  intended  to  be  sold  not  by  measurement  but  by 
number,  it  was  held  (//  |  that  these  goods  fell  properly  within 
Class  14  (" handkerchiefs  and  shawls");  that  the  registrati 
the  plaintiff's  design  in  Class  L3  was  ineffectual  to  protect  him  for 
such  goods,  but  would  protect  him  for  goods  worked  out  as  a 

(//)  See  p.  88,  \  under  the  A.ct  of  1842  was,  thai  diffi 

(;)  See  also  the  definition  of  copyright  olasses  had  diih  r 

in  sect.  60.  tion. 

(a)  12  Ir.  L.  Rep.  203.  B.    P.    0.    27.      The   fa.  ■■ 

(b)  See  p.  SO,  ante.    The  chief  ha-  briefly  stated  at  p.  55,  <w»te. 

portanec   of    the   division    into    classes  {d)  See  at  p.  38. 

K.  G 
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\      .(      •.        :   •     :.*    1  ■  ii  thai  in  order  to  avoid  any  diffi- 
the  plaintiff  might  h  terod  under  both  • 

ensured  bi  1  protection.     It  would  appear  from  this  di 

i  in  o  wrong  olass  baa  practically  no  different 

in  a  right  olass;  in  either  oase  the  design  is 

.    i  !-      i|  protected  in  any 

.    The  wordi  47,  .  I.  and  5,  seems  to 

conclusion.     An  applicant  oan  register  a  d 

doubtful  as  to  the  proper  olass,  having 
in  view  thi  I    I  i  which  he  wishes  to  apply  the  design,  he  oan 

b  ping  in  any  1 1  iss  in  which  they  might 
be  included;  or  li«'  may  Leave  the  question  in  l..> « 1  •  -« - i « 1  -  <\  1  > v  1 1 1 o 
Comptroller.  It  Beems  probable,  from  the  wording  of  sub-sect.  5, 
that  the  decision  of  the  Comptroller  on  this  poinl  would  be  final. 
I  iptroller  oan,  in  any  case  of  <loubt  or  difficulty,  apply  to 
either  of  the  law  officers  Eot  directions 

Copyright  confined  to  United  Kingdom. — The  copyright  ooni 
upon  the  proprietor  of  a  n  gistered  design  does  not  extend  beyond 
United  Kingdom  and  the  Isle  of  Man.  nn<l  no  action  for  in- 
.t    will  lie  against  any  person,  even  if  he  is  a  British 
who  sells,  or  applies,  or  causes  to  be  applied  a  registered 
.  in  a  foreign  country  (/).     The  design  can  only  be  infringed 
by  the  production  or  sale  in  the  United   Kingdom  orthe  [sle  of 
siring  the  design  ;  and   where   a  plaintiff  had 
printing  oaliooes,  and  the  defendants  manu- 
factured and  bleached  the  oloth  in  this  country,  and  the  rollers 
inting  •■  graved  with  the  design  in  this  country,  but 

tual  ]    inti       was  done  in   Portugal  and  the  goods  were  sold 
ively,  it   was  held  thai  there  was  no  infringement 
within  thi.-  country  and  that  no  action  would  \\< 

Wbere,  under  the  proi  I  of  the  Act  of  18£ 

amended  by  sect.  6  of  the  Act  of  L885,  a  person  registei 
with  a  date  prior  to  the  date  of  actual  ,  he  cannot 

.  r  damages  fox  ini  ■  nts  happening  prior  to  the  date  "f 

tion 

(/<)  Bee  p.  122, 

U    ••'..!  th.it  i„. 

i    I  oonld  not  reoorer  ft  penalty  cither,  though 

(y)  /  the  section  only  speaki  of  daou 
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Be<  ii"\  58  of  the  Ah  < » l    L883,  after  prohibiting  the  piracy  of 

registered  designs,  proceeds  to  enact  thai  :  "  Any  person  wh 

in  oontravention  of  this  section  shall  be  liable  Por  every  ofEenoe  to 

forfeit  a  sum  doI  exc ling  650  to  the  registered  proprietor  of  the 

design,  "who  may  recover  such  a  sum  as  a  simple  contract  debl  by 
action  in  any  Court  of  competent  jurisdiction."  This  is  amended 
by  sect.  7,  sub-sect.  2,  of  the  Ad  of  L888,  whioh  enacts  that :  "To 
the  same  section  sect.  58  of  the  Act  of  I**:!]  the  following  words 
shall  be  added:  '  Provided  that  the  total  sum  forfeited  in  n 
of  any  one  design  shall  not  exceed  £100.'  " 

Section  '>']  enacts  that :  "  Notwithstanding  the  remedy  given  by 
this  Act  for  the  recovery  of  such  penalty  as  aforesaid,  the  regist 
proprietor  of  any  design  may  (if  he  elects  to  do  so)  bring  an  action 
Eor  the  recovery  of  any  damages  arising  from  the  application  of 
any  such  design,  or  of  any  fraudulent  or  obvious  imitation  th< 
for  the  purpose  of  sale,  to  any   article  of  manufacture   or  sub- 
stance, or  from  the  publication  sale  or  exposure  for  sale  by  any 
person  of  any  article  or  substance  to  whioh  such  design  or  any 
fraudulent  or  obvious  imitation  thereof  shall  have  been  so  applied, 
such  person  knowing  that  the  proprietor  had  not  given  his  a  I 
to  such  application." 

Only  registered  proprietor  can  sue. — The  remedies  for  infrii 
ment  provided  by   Beets.  58  and  59  are   given  to  the  registered 
proprietor  (h)   only,  and  no  person  who   does   not   answer   that 
description   can   sue  under   either   section.     A    person    who   has 
obtained  an  exclusive  licence  to  sell  goods  to  which  a  i 
design  has  been  applied  has  no  right  of  action  in  ease  the  design  is 

(a)  As  to  who  is  a  "'proprietor"  of  ad  '■  61  of  the  Act  of  1SS3.  and 

pp.  42  ct  fq.,  <w'r. 
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infrin  d  though  it  is  apon  him  thai  the  Loss  Calls,  for  he 

rami'  •  L  ae  propri(  toi  In  the  i  "  v, 

I  ,  where  the  registered  proprietor  and  a  company  having 

lusive  Li  da  to  whioh  the  design  had 

Ht  aotioD  Eor  infringement,  the  regi  I 
proprietor  olaiming  an  injunction  and  penalties,  and  the  licensees 
olaiming  damages,  it   was  held  that  the  licensees  had  no  right  of 
Lawranoe,  J.,  in  giving  judgment,  said:  "The  action  is 
'.-   by  John  Woolley  and  A.  Herbert  Woolley  &  Co.    John 
ley  is  the  owner  and  registered  proprietor  of  two  i 
as  applicable  >ods,  and  hehaa  mad'  a  verbal  contract 

with  Herbert  W    »lley  and  Co.  to  supply  to  them,  in  its  unfinished 
.  all  the  lace  manufactured  by  him  according  to  the  di 

d  ( !o.  are  to  have  the  sole  right  t  i  Bell  the  goods 
when  finished.     The  question  is,  have  they  any  tight  to  sue  the 
Lants  under  the  oiroumstanoes  of  this  case  P     I  am  of  opinion 
that  they  have  not.     As  1  understood  the  argument  of  the  plain- 
that  any  person  might  sue  whooouldshow 
that  he  had  been  injured  by  an  infringement  of  the  i       tered  pro- 
right    in  b  design.     I  think  that  proposition 
The  i  ase  in  my  judgment  turns  entirely  upon  Be  I 

Patents,  Designs,  and  Trade  Marks  Aot,  L883,  whioh 
point  out  what  is   to   be  done   in   the  ease  of  a  piracy  of  any 

ign."      The  learned  judge  then  read  those 
•■  Elere  the  plaintiffs   II.   Woolley  <v  Co.  are  seeking  to  1 
damax  >m  the  defendant  having  applied  the  regi  I       I 

.  and  Eor  having  manufactured 

and  sold  ti  to  which  the  designs  had  been  so  applied,     [am 

inion  that  the  only  right  to  sue  is  that  given  by  the  Act,  and 

the   right  urly   confined   by  the   terms  of   Beet.  59  to  the 

i  proprietor.     There  •■an  be  no  doubt  that  the  registered 

•   •  ■  sue;  and  I  should  think,  though  I  give 

qo  decided  opinion  upon  the  point,  that  if  he  has  made  a  oontraot 

bioh  he  him  Liable  to  pay  damages  to  the  person 

whom  he  has  contracted,  he  would  be  entitled  to  recover  these 

m  a  ]••  i -"ii  who  had  infringed  hi  at. 

|      .    .    -nt(.  (r)  '.'     B    "06. 
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" Our  attention  was  called  to  Be  t  6J  ;  bui  that  section,  in  my 
opinion, does  noi  touch  this  case.    It  Is  mean!  to  apply  to  < 
thai  of  ;i  servant  who  ezeoutes  ;i  new  and  original  design  for  his 
master,  and  then  the  person  for  whom  the  to  be 

considered  the  proprietor.  In  Jewitt  v.  Echhardt  (d)  the  plaintiff 
bought  from  an  A.merioan  manufacturer  the  exolusive  right  to  sell 
in  England  an  artiole  designed  and  manufactured  by  the  American 
manufacturer.  Jessel,  M.  R.,  held  thai  the  plaintiff,  not  having 
th«'  righl  to  apply  the  di  sign  to  any  artiole,  because  the  right  to 
manufacture  was  expressly  retained  by  the  American  manufacturer, 
did  not  become  in  any  sense  the  proprietor  of  the  design  ;  thai  he 
therefore  was  not  entitled  to  be  registered  as  proprietor  of  a  new 
and  original  design  within  5  <S  6  Vict.  o.  100,  and  was  nol  entitled 
to  restrain  the  defendant  from  infringing  the  copyright  in  it.  Sere 
it  is  dear  thai  1  Terbert  Wbolley  &  Co.  had  no  righi  to  manufac- 
ture the  lace  good-  to  which  the  design  was  applied.  The  solo 
right  to  manufacture  and  the  ownership  of  the  designs  were  both 
in  the  hands  of  John  Woolley  ;  and  it  appears  to  me  that  II. 
Woolley  cc  Co.  stand  in  no  other  position  than  that  of  any  outside 
persons  who  have  made  a  contract  with  the  regisi  red  proprietor, 
who  is  manufacturing  for  them,  and  against  whom  they  m 
may  not  have  a  right  of  action  for  permitting  such  a  piracy  of  his 
design  as  to  injure  them,  having  regard  to  that  contract.  I  am  of 
opinion  that  they  have  no  right  of  action  because  they  are  not  the 
registered  proprietors  of  the  design." 

It  will  be  seen,  therefore,  thai  it  is  very  desirable  for  a  person 
who  is  interested  in  the  Bale  of  articles  bearing  a  registered  design, 
but  cannot  get  registered  as  "proprietor"  (such  as  an  exol 
licensee  for  sale),  to  stipulate  that  the  registered  proprietor  shall 
bring  actions  against  any  persons  infringing  the  design  and  obtain 
injunctions  against  them  ;  otherwise  he  may  find  himself  Buffering 
heavy  loss  from  the  piracy  of  the  design,  without  being  al 
stop  the  piracy  or  having  any  remedy. 

A  person  who  lias  a  Licence  (whether  exolusive  or  nol  to  apply 
the  design,  can  register  himself  as  proprietor  and  ran  then  >ue  for 
infringement  (e). 

(rf)  8  Ch.  Div.  404.  {c)  6 
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-  b  proprietor  within  the  meaning  of 

\   •     |    L8S  |    i     ,:;:,  •   be  actually  regietered  as 

11(<  oon  Biie.     It   Beems  probable,  however,  thai    an 

unr  |  proprietor  g),  though  unable  to  pursue  the  statutory 

-  ander  Beets.  58  and  •"''.,,  mighi   nevertheless  obtain  an 

injunction  against  an  infringer;  for  the  remedy  by  injunction  is 

liable  quite  apart   from  any  Btatute(A).     And,  if  tbepiratical 

gn  is  registeredl  any  person  i  I  can  apply  to  have  the 

tration  expunged 

Statutory  remedies.— A  registered  proprietor  whose  design  has 
d  infringed,  has,  under  the  Art,  the  ohoice  of  two  remedies 
insf  the  wrongdoer  {k)— 

He  can  bring  an  action  to  recover  a  penalty  under 
He  can  bring  an  action  to  rec  tver  damages  under  sect.  59. 
limitation  of  the  penalty  to  BlOObythe  Ad  of  L888  dearly 
only  applies  to  any  one  action  in  respeoi  of  any  one  design.     A 
jequent  infringemeni  would  be  ground  for  a  further  penalty  (/). 
It  must  be  notioed  thai  an  action  under  bi  for  a  penalty 

by  way  of  penalty,  and  therefore  quite  distinot  from  an  action 
f .  .i   dam  ges  as  under  Beet.  59,     This  was  deoided  in  the  i 
0f  g  v.  Wiel  (m),  both  in  the  Divisional  Courtandin  the 

i  ;rt  of  Appeal.  Therefore  an  aotion  under  this  seotion  Lb  Bubjeci 
•  the  rules  of  practice,  evidence,  &c,  which  apply  to  actions  for  a 
penal  huh  as  distinct  from  an  action  for  damages  (»)• 

full  penalty  need  n  I  irily  1"'  inflicted,  and  in  the 

absence   of  circumstances  of  aggravation   a  nominal  penalty   is 

nominal  penaltj .  which,  if  farther  piracy 
Lpparentiythia  would  he  bo  even      8 «»,  would  I  «d  ground 

„  a     ,,  ,  „       It   may   be  notioed   thai    the  penalty- 

in,i/t,,,„        Impomng  seotion  I  the  Ant  M 

.   .        ,       ,,,,  1842  oontained  a  very  dear  ].r..\isoas 

,  U  <  1..  luv.  501,  and  p. 

to  tins :  ••  l.ut  the  aggn  gate  amount  of 

'       :-  M    ,;  •  '"  ' '■-""' Vl      penalties  for  ofleuoM  in  rasped  erf  any 

one  design  committed  by  anj 

-■  •  pp.  91,  '■  .  ap  to  the  time  ai  which  any  trf  the 

|     •  .  the  ohoioe  of  remedy,  lee      pt lings  herein  mentioned  shall  be 

Instituted,  shall  nol  -  weed  the  mum  of 

I  J 

170.     ■•  rjnder  the  i:    P  '     ;    '• 

I   think   I   in.i-t  gin 
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frequently  Imposed.     Mr.  Justice  Cave,  in  giving  judgment  in  the 
oase  of  Saunder   v.  W  rid:  "What  sum  of  mon  3 

to  give  by  way  of  judgment  P     This  is  a  penalty.    Thai  has  be  n 
deoided  in  this  very  oase.     Jt  is  an  action  for  a  penalty,  and  the 
maximum    sum    is     650   for  eaoh   ocoa  ion.     Now  q   penal 
punishment,  and  punishment    is  to  be  awarded  in  proportion  to 
what  it  is  thai  the  offender  has  done,  and  no  doubt   if  he  has  done 
it  under  oiroumstani  1     of  aggravation  the  punishment  ought  to  1" 
heavier.     If  he  Ins  done  it  under  oircumstanc     of  mitigatioi 
punishment  ought  t<>  be  lighter,  and  in  one  of  tit"  oases  which  has 
already  been  deoided  on  this  statute,  the  Court  has  drawn 
to  that  oiroumstanoe,  and  said  that  where  the  piracy  Erom 

accident  or  mistake,  then  the  judge  may  reduce  the  penalty ;  the 
judge  lias  the  power  of  reducing  the  penalty  to  a  mi 
one,  and  in  that  way  of  not  confounding  the  innocent  with  tlio 
guilty.     In  this  ease  no  ciroum stances  of  aggravation  hav 
brought  before  mo  at  all.     On  the  other  hand  there  arc  no  circum- 
stances of  mitigation.     The  defendant  has  not  shown  me  that  the 
resemblance  was  accidental,  or  that  it  was  due  to  a  mistake  ;  he  has 
not  shown  me  the  extent  to  which  he  has  used  it,  and  that  he  has 
stopped  its  further  use  or  anything  of  that  kind.     Therefore  I  am 
left  by  both  parties  entirely  in  the  dark  as  to  how  I  Bhould  limit 
this  penahy."     Two  cases  of  infringement  were  proved,  and  the 
judge   deoided    to   impose   a    nominal   penalty    of   20*.    in 
case  ( p) . 

Damage  not  considered   in   imposing   penalty. — In  imposing   a 
penalty  under  Beet.  0s,  the  amount  of  damage  which  the  plaintiff 
has   sustained   should  not  be  taken  into  consideration;  it  is  not 
even  necessary  to  prove  that  any  damage  has  actually  been 
tained,   the   oiroumstances    under    which    the   infringe] 
committed  bring  alone  material.     In  the  above  oase,  in  the  I 
of  Appeal  (7),   Lord    Esher   in   giving  judgment    said  :    "  The 
expression  k  a  sum  not  exceeding  £50  '  has  been  relied  on,  and  it  is 
said  that  the  plaintiff  must  prove  the  amount  of  damage  that  he 
has  sustained,  as  he  would  have  to  do  in  an  action  for  dam   g 

(0)  9R.  T.  C.  (?)  [1892]  2  Q.  B.  p. 

{p)  Cp.  01  ••  Tk        ..   .  '    ..  13  R.  r.  0.  p. 
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:  of  the  ms  to  me  to  be  thai  those 

to  the  amount  to  1  ered  do  not  apply  to  the  damage 

■ .  bul   i"  tli"  conduct  of  the  defendant, 

the  jury  may  take  into  consideration.     For  example,  in  the 

if  infringement  1>\   accident  or  through  ;i  mistake,  the  jury 

the  penalty  to  1  red  at  a  L<  -  Burn  than  the 

limit  of  650." 

Choice  of  remedy. — The  remedies  under  these  two  section 

•  cumulative;  the  proprietor  cannot  sue 

penalty  as  well  as  an  infringement      ,  and  it  be  frames  his 

I  dm  in  such  a  way  that  it  is  doubtful  which  remedy 

■    rsuing,  he  can  1  e  compelled  to  make  an  election  («).     In 

where  1 1 1 < •  piracy  has  been  a  deliberate  one,  but  the  damage 

ly  sustained  is  Bmall,  the  proprietor  should  bring  his  action 

Eor  a    penalty   under  Bection    ~|S.     [f,  however,  he  lias  sustained 

reater  amount  than  the  maximum  penalty,  In-  Bhould 

I  :  59,  esp<  dally  it'  the  piracy  has  b  en  an 

II'  he  has  made  a  contract  under  whiob  he  is  liable 

■  i  a  third  party  (suoh  as  an  exclusive  licensee  for 

of  tli'-  infringement,  he  \\ « »ul<l  probab 

entitl  -■•  damagi  s  from  the  infrii  gi  i 

Action  against  seller.  —  It  must   be  noticed  that   when  the  aot 
complained  of  is  the  publishing,  Belling,  or  exposing   for  sale  a 
le,  the  plaintiff  in  bringing  an  aotion  for  infringe- 
her  under  I    ■"''•|,  must  prove  that  the  di  fen- 

dant  knew  that  the  design  had  been  applied  without   the  consent 
of  thi  -1  pi  iprietor.     The  Act  of  1842  i    provided 

.  iuld  publish,  &o.  any  article,  >V''.  "after  having 
rballyorin  writing,  or  otherwise  from  any  source 
than  the  proprietor  of  Buch  design,  knowledge  that   his  con- 
sent I  d  to  suoh  application,  or  after  having  been 
1  with  or  had  left  at  his  premises  a  written  notice  signed  by 

.1  .       a  p>  i  iltj  oi  foi  fi  Uun  ." 
I    I  Bei  p.  131,  ■ 

tot  (I)    S  I        '■  '        ■  .  .    .1    ,    in     ■': 

r.  2  ad  p.  84,  untr. 
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suoh  proprietor  or  bis  agent  to  the  Bame  efi  Under  thia 

Beotion  it  was  held,  in  the  oa I  Norton  v.  Nicho  ,1    it  the 

ootioe  must  be  express,  i.e.,  thai   it  must  explicitly  state  thai  the 
application  of  the  de  ign   is  without    the   i  I    propri 

consent.    The  A.ot  of  L8S3  substituted  the  word  " knowing 
the  somewhat  complicated  provi  I  the  earlier  Act.     But  it  is 

still,  of  course,  advisable  for  the  registered  proprietor  t<»  give  notioe 
to  the  infringi  c  that  be  has  not  oonsented  to  the  application  of  the 
design,  as  it  may  otherwise  be  difficult  to  prove  knowledge  against 
ill''  offender,  aiul  the  burden  of  proof  is  with  the  plaintifl 
Such  notice  need  not  now  he  bo  explicit  as  was  demanded  under 
the  Act  "I'  I s  I .'  y).  But  it  must  be  clear,  and  distinctly  Bhow 
what  design  is  being  infringed.  If  the  notice  does  not  contain 
any  pattern  of  the  design,  <>r  give  any  detail  of  the  design  claimed, 
this  would  not  by  itself  be  sufficient  t<>  li\  tin-  seller  with  know- 
Ledge,  [n  the  case  of  Smith  v.  /.  /.'  v  (  ».  (2)  the  plain- 
tiff's solicitors  write  to  the  defendants  mi  May  17th  as  Eollows: 
"  .Mi'.  Robert  Smith  informs  us  that  it  has  oome  to  his  knowledge 
that  you  have  in  your  warehouse  exp  >sed  tor  sal.-,  ami  have  1 1 1  □ 
in  tin'  habit  <>f  s.-llin^-,  Leno  canva>  Btriped  goods,  the  patterns  of 
which  have  been  registered  by  our  client.  On  hi-  behalf  we  have 
to  request  you  within  Beven  days  from  this  date  to  supply  us  with 
a  full  statement  showing  the  quantity  of  goods  you  have  Bold,  the 
quantity  you  have  in  stock,  ami  the  name  of  the  manufacturer. 
If  the  information  is  not  given  within  the  time  mentioned,  our 
instructions  are  to  oommence  an  action  against  you  forthwith." 
In  th<'  evidenoe  given  in  Bupporl  of  the  plaintiff's  case,  it  was 
stated  that  tin'  words  "Leno  canvas  Btriped  goods"  could  not 
apply  to  any  other  *' class  "  of  goods  than  those  manufactured  by 
the  plaintiff,  and  that  the  plaintiff's  goods  were  well,  if  not 
exclusively,  known  on  the  Manchester  market  by  that  nam-'. 
It  was,  however,  admitted  in  oross-examination  that  s  could 
be  made  with  a  pattern  s  >  different  from  those  in  the  plaintiff's 
registered  designs  as  m  1  t"  be  an  infringement  thereof,  hut  that 
they  might  still  be  "Leno  canvas  Btriped  _  1  ids."  Thedefen  I 
sold  some  goods  bearing  the  designs  in  question  on  May  21st,  but 

(«)  7  W.  E.  420.  (x)  See  p.  133.  .  .-     \ 

(y)  Sec  pe r  Bristowe,  V.-C,  in  Smith  v.  I  Co.,  5  I.'.  P. C.  p.  G 1 4 . 
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-.  Mr.  B  iberta,  who  had  been  away  in  London,  immediately 

his  return  to  Mm.',  pped  their  Bale  of  g Is  of  theol 

I  of;  and  the  defendants  on  discovering,  by  subsequent 
■l  June  6th  of  the  plaintiff's  designs,  thai  they  had 
infringed  his  oopyright,  immediately  returned  to  the  manufacturer 
la  whioh  bore  the  infringing  design.     It  was  held  thai  the 
1  with  knowledge  thai   the  designs  w 
1.  or  with  knowledge  that  they  had  been  applied  without 
the  consent  of  I  tered  proprietor.     Bri  \  .-<'.,  in  his 

jii'luriii'Mit,  referring  1"  the  letteT  mentioned  above,  said  :  "  In  my 
judgment  that  was  not  an  adequate  statement  on  the  part  "f 
Mr.  Smith  1"  the  retailer,  Mr.  1:  who  up  to  that  time  had 

idea  that  there  was  any  registration  about  the  goods.     3 1  •  *  «1 1 «T 
know  anything  at   all  of  the  kind.     In  this  case  the  retail 
Uing  poods  for  a  considerable  period  of  time,  nn<l  he 
had  no  claim  made  against  him  on  the  ground  that  the  goods  w 

loda  at  all.     1m  order  to  bring  the  case  within  the  A.ot 

Parliament,  I  think  it  must  necessarily  be  shown  that  the  retail 

dealer  knew  at  the  time  of  the  exposition  for  Bale  that  the  design 

applied  to  the  goods  exposed   for  -ale  was  applied  without   the 

consent  of  the  r  red   proprietor.     Now  surely  it  i>  i Bsary 

that  tla'  person  giving  the  first  notice  should  give  suoh  a  notice, 
if   it   is   in  writing   :it   all,  as   to  be    intelligible  to   the   pen 
charged,  bo   that    he   may  know  what    is  alleged  against   him. 
'I'].,  oharged  may  be  under  contra  ipply  suoh  goods 

•*  tradesmen  all  about   the  town.     11"  must   have  the 
'  dned  to  him  which  if  is  claimed  lias  tin-  right 

of  r  H-" 

'I'],,,  necessity  t  >r  the  proprietor  to  Bhow  "  knowledge "  on  the 

part  of  tin-  defendant,  however,  only  an     -  where  ho  is  claiming  a 

ilty  or  damages  under  sect.  58  or  sect.  59.     Mho-  eka  for  an 

injunction  only,  want  of  knowledge  is  no  defence  [a),  though  it  is 

:  importance  on  the  question  of . 

It  is  not  necessary  to  prove  knowledge  against  a  manufacturer 


Oh.  8  My.  ft  <  \.  Whit- 

I  % .      .',   ,/.    ...  16  Oh.  I 'o 

]■    i  ■.,'  »  v.  Ill,  )>■"<■ 
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(thai  is,  the  person  who  applies,  applied,  the d< 

.■I  -  disl  Inguished  from  a  per  od  who  pul 

or  to  give  liim  any  notice,  whether  the  aotion   i     brought   under 

seot.  58  or  bi  ot.  59.     The  mere  application  of  th< 

to  an  artiole  without  the  consent  of  the  n  I   proprietor  ub 

Buffioienl    to  make  the  manufacturer  liable;  it  to 

liml  mil  what  is  registered   e).     A  manufacturer  oan  usually  c        I 

against  infringement  by  availing  himself  of  Rule  35  of  the  1 1 

Rules  (d). 

With  reference  to  the  consenl  of  the  '1  proprietor,  the 

reader  should  uotioe  the  case  of  De  la  Branchardiin  v.  1 
whioh  was  a  Bpecial  case  stated  under  the  Act  of  I  12.  The  owner 
df  the  oopyrighl  of  various  designs  for  crochet  collars,  &c,  had 
published  B  b00S  containing  n>pi"-  of  s<-\-.  r;i  1  of  tho 
it  was  contended  thai  this  gave  1"  every  purohaser  of  a  copy  a 
licenoe  to  apply  those  designs  to  oollars,  &c,  and  to  Bell  Buch 
collars.  Jt  was  held  thai  the  publication  of  the  book  was  not  such 
a  licenoe  as  was  required  by  sect.  7  of  the  Act  of  L842,  and  did 
not  give  a  purchaser  the  right  to  apply  the  design  for  purposes 
of  sale. 

Registered  piratical  design  may  be  expunged. — Under  the  pro- 
visions of  Beet.  !)(»  of  the  Acl  of  L883,  a  design  which  has 
improperly  registered  may  be  expunged  from  the  i  *  the 

instance  of  a   person  aggrieved   /).     Therefore,   where   there  is 
a  piracy  of  a  registered  design,  and  the  piratical  design 
tered,  the  proprietor  of  the  original  registered  design  may  apply 
to  have  the  registration  of  the  piratical  design  expunged  fr  m  the 
register.     And  ho  has  this  remedy  even  if  the  pira!  [gn  is 

registered  in  a  differenl  class  to  thai  in  which  his  own  is  registered, 
if  it  is  applied  1"  similar  artioles  (g  ;  though  in  Buch  a  case,  as  we 
have  seen  (A),  no  aotion  for  infringement  under  Beets.  -~s  or  59 
■will  lie. 


(<•)  Per  Jessel,  M.  R.,  in   B    ran  v.  T..  J.  Ex. 

Lomas,  28  W.  It.  p.  974;  op.  also  his  (/)  Bee  the  chapter  on 

remarks    in    Mallet    v.    Iluutt?.    W.    N.  turn,"  pp.  L02, 

(1879),  107.  \g)  8 

{d)  See  p.  128,  post.  (A)  A 
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This  remedy  is  available,  not  only  for  the  registered  proprietor, 
bat  for  any  ]  red(i). 

I  ,:!  p  >wi  r  when  such  an 
applioatioD  La  made  to  award  damagea  to  the  party  aggrieved  ;  but 
in  praotioe  this  i>  rarely,  it  ever,  asked  for  or  done. 

Remedy  by  injunction. — Although  the  Act  of  lvv'>  OOnJ 
particular  righl — the  right  of  ownership  in  a  properly  registered 
u  —and  provides  particular  remedies  for  infringement  of  that 
right,  yet  a  person  proceeding  under  that  Acl  is  not  absolutely 
oonfined  t.>  his  statutory  remedies  under  the  Act,  but  may  in 
addition  obtain  a  remedy  by  Injunction.  In  the  case  of  Cooper  v» 
Whittingh  t  Jessel,  M.  R.,  in  giving  judgment,  said  :  "  It  was 

1   thai  where  a  new  offence  and  penalty  for  it   had  been 
1  by  Btatuto,  a  person  proceeding  under  the  statute  was  oon- 
fined to  tl  ry  of  the  penalty,  and  that  nothing  else  i  ould  be 
.  for.     That  is  true  as  a  general  rule  of  law,  but  there  are  two 
exceptions.     The  first  of  the  exceptions  is  the  anoillary  remedy  in 
equity  by  injunction  to  protect  a  right.     That   i>  a  mode  of  pre- 
venting that    being  done  whioh,  it'  done,  would  be  an  offence. 
Wherever  an  act  is  illegal  and  is  threatened,  the  Court  will  inter- 
fere and  prevent  tin-  act  being  done;  and  as  regards  the  mode  of 
granting  an  injunction  the  Court   will  grant  it  either  when  the 
illegal  act  is  threatened  but  has  not  been  actually  done,  <>r  when  it 
done  and  Beemingly   is  intended  to  1"-  repeated.     The 
1  exception  is  that  created  by  the  Judicature  Act,  sect.  25, 
act.  8,  whioh  enables  the  Court  to  grant  an  Injunction  in  all 
in  whioh  it  shall  appear  to  the  <  lourt  to  1"'  just  or  convenient. 
This  section  may  be  said  to  1"'  a  general  supplement  to  all  Arts  of 
Pai  liament." 

As  appears  from  the  above  judgment,  the  Court  may  grant  an 
injuncti  n  where  an  infringement  "I  a  i  tered  design  is  threat- 
ened, even  it'  not  yet  actually  carried  out  {I  .  And  an  injunction 
may  1"'  granted  against  the  mere  manufacture  "I  articles  to  which 

g  ally  applied,  ev<  n  where  it   La  not 

\    •  ..  1,"  I    ittOO,     L.    J.,    in 

1  I  >i\  .  p. 

D  op.  Young,  12  Oh.  i»iv.  13. 
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intended  to  Bell  the  artioles  till  after  the  « •  >. j - 1 1-.- 1 1 1 . .11  '.I'  the  copy- 
right in  the  design   m  I. 

Where  there  has  actually  been  an  infringi  meni  of  q  design  there 
is  a  prim&facie  oase  For  an  injunction,  for  il  is  to  be  pn  umed  thai 
an  infringer  intends  to  go  on  infringing,  and  the  proprietor  of  the 
design  has  a  right  to  an  Injunction  to  prevent  his  doing  bo  n). 

Bui  if  the  I  '"urt  has  reason  to  think,  owing  to  evidence  of  long 
discontinuance  of'the  infringement  or  otherwise,  thai  there  is  no 
intention  on  the  pari  of  the  defendant  to  continue  infringing,  an 
injunction  will  generally  be  refused  0  .  In  the  case  of  Smith  v. 
Lewis  Roberts  \  Co.  1  p)t  where  the  defendants,  who  w<  rerel 
immediately  on  reoeiving  notice,  Beni  back  to  the  manufacturers 
all  the  infringing  goods,  and  stopped  all  sales  of  those  goods, 
Bristowe,  V.-C,  Baid  :  "  In  suoh  a  case,  is  it  possible  thai  I  can 
grant  an  injunction  quia  Hunt  or  grant  any  injunction  against  that 
which  the  man  says :  'Ihavenotdoi  ad  never  intend  to  do.' " 

In  the  case  of  Jan  v.  Grossman  \  Skeires  (r),  an  injunction  was 
refused  under  very  similar  circumstances      .     And  even  if  su 
ful   in   obtaining   his   injunction    und<  r   such   circumstances,   the 
plaintiff  is  liable  to  1"'  deprived  of  his  costs 

Undertaking  not  to  infringe, — Sometimes  an  undertaking  is  \ 
by  an  alleged  infringer  that   he  will  no  Longer  infringe,  and  this 
is  often  aocepted  in  lieu  of  pressing  for  an  injunction.     But  the 
aggrieved  party  Bhould  be  careful  to  see  that    the   undertaking 
properly  meets  his  requirements,  as  it  will  not  be  construed  bo  as 
to  have  a  wider  effect   than  appears  on  the  face  of  it.     In  the 
of  Walker  8f  Co.  v.  Scott  8f  Co.  («),  the  plaintiffs  had  regi 
design  for  a  tin  oil-can  for  cyclists,  the  main  and  only  new  Feature 
of  which  was  the  rounded  edges  at  the  top  and  bottom,  instead  of 
sharp  edges.     The  defendants  infringed  the  design,  but,  <»n  com- 
plaint being  made,  wrote  a  letter  to  the  plaintiffs  in  which  they 

(m)  MeCrat  v.  Wokhworth,  2  De  G.  ft  (»/)  /.-.,  selling aftex 

Sin.  496 ;  and  see  p.  65,  ante.  (r)  \-:  i;.  p   ,         ;      |    ,  .-... 

(«)  Beeper  Cotton,  L.  J.,  in  Froctorr.  „, .  ,, 
Bayley.  above:  andcp.  Geary  Y.Norton,  ,        ,  ,, 

i  -n    r I  x  a       a  '        '  '  °-f  'W* 

1UeUi  *'"•  "j  e-upon-r.r    ,    I  I    K.   P.  0.  218. 

(o)  Proctor  v.  I  vc. 

{p)  5  R.  P.  0.  611.     For  the   I  B      :-     !l1-^'- 

Beep.89,<Mfe.  (")  9R.  P.  C. 
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undertook  "  nol  to  manufaotui  .  or  offer  for  Bale,  any  eons 
similar  to,  or  only  oolourably  differing  horn,  oana  of  your  design." 
Subsequently  1 1 1 « *  defendants  manufactured  oana  whiob  had  Bbarp 
I  of  rounded  edges,  but  were  otherwise  Bimilai  to 
the  plaintiffs.  The  plaintiffs  oommenoed  prooeedings  f or 
infrinj  t,  and  moved  for  an  interlocutory  injunction  to  restrain 

the  defendants   from  infringement,  and  Erom   a  breach  of  their 
rtaking.     <  hi  tin-  hearing  "I'  the  motion  it  was  held    I    thai 
in  the  plainl  '  he  rounded  • 

ami  that,  therefore,  tin-  defendants  had  n<>(  infringi  I;  2  that 
tlir  undertakii  -  lore  than  thai   the  defendants 

would  1 1 •  > t  in  future  infringe,  and  that,  therefore,  there  had  been 
ii"  breach  of  the  undertaking,  tin-  defendants  being  free  i"  manu- 
facture il-cans  which  did  not  actually  infringe  the  plaintiffs' 
..  n. 
On  the  other  hand,  the  aggrieved  party  should  nol  nsk  for  too 
Btringenl  an  undertaking.     In  Smith  v.   /..        Roberts  8f  C 
tip'  plaint  ill's  solicitors  wrote  a  letter  to  the  defendants  asking  them 
to  un  .            "not  1  or      j»ose  for  sal'-  any  articles  or 
of  tli'            to  whioh  tin-  plaintiff's  registered  designs,  or  any  of 
tin-in,  relate."     The  defendants  deolined  to  give  this  undertaking, 
and  I              tiff  commenced  an  action,  olaiming  damages  ami  an 

injunction,  againsl  them.     It  was  admitted  that  there  had  1 □ 

an  infringemenl  of  the  plaintiff's  design,  bul  under  tin'  circum- 
stances (y)  the  action  was  dismissed  and  tip'  injunction  refused 
with  costs,    I'  y*.-0.,  pointing  oul    that   tin-  undertaking 

asked  I  Far  t""  wide,  extending  a-  it  did  to  the  whole  class 

.  and  nol  being  limited  to  those  bearing  the  regi  I 

a,  and  that  obviously  the  defendants  oould  do1   have  1 n 

adi  i  ive  such  an  undertaking. 

i  ad      oeri  dn  ciroumstanoes  the  aggrieved  party  may  be  well 
advised  in  i  s  Eor  an  undertaking  at  all. 

In  the  i  '        man  vY  S  ,  which  was  an  aotion 

for  infringemenl  of  a  reg    tered  d(  lign  for  powder  puffs,  the  defen- 
dant  admitted  thai   he  had  purchased  three  puffs  infringing  the 
:  whioh  he  had  Bold  to  an  unknown  oustomer,  and 

11.  (y)  B  IB.  P.  < 
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another  i<>  the  plaintiff,  on  whioh  001  i  i  >n  he  I  informed 

thai  the  pull's  were  as  infringement.     The  defendanl  then  al 
promised  to  Bel]  no  more,  and  removed  the  third  puff  from  his  Bhop 
window,  and  never  afterwards  i    ;  '  for  sale,  or  attempted  to 

Bel]  ii  ;  liuf  he  refused  to  give  a  formal  undertaking,  demanded 
three  weeks  afterwards  1>\  the  plaintiff's  solicitor,  nol  to  Bell  any 

more.     The  plaintiff  then  commenced  an   acti and  contended 

that,  as  the  defendanl  admitted  he  had  Mill  an  infringing  article 
In  his  p  ion,  he  ought  to  have  given  the  undertaking,  and 
thai  the  plaintiff  was  therefore  entitled  to  an  injunction ;  but  the 
action   was  dismissed  with   costs,    Eekewioh,   J.,  in  his 

judgmenl  thai  he  thoughl  the  aotion  was  wholly  unnecessary  and 
unjustifiable  under  the  oiroumstan 

Delivery    up    of  piratical   articles  (a). — "When    :i   plaint  ill'   has 
succeeded  in  an  aotion  for  infringement  and  obtained  an  injun 
the  defendant  will  be  ordered  to  deliver  up,  to  be  destroyed,  all 
articles  bearing  the  infringing  design,    and   any   patterns,   dies, 

moulds,  or  other  things  used  l>y  him  for  the  production  or  manu- 
facture of  such  articles  (A).  In  the  case  of  Mc(  'rcu  v.  Holdsworth  1 1  | 
the  order  was  made  although  there  was  no  intention  to  sell  the 
articles  till  after  the  expiration  of  the  copyright. 

Interlocutory  injunction. — The  proprietor  of  a  registered  design, 
who  is  bringing  an  action  for  infringement,  may  also  apply  for  an 
interlocutory  injunction  to  restrain  the  continuance  of  the  alleged 
infringement  till  trial  of  the  action.  It  is  not,  of  course,  necessary 
for  a  plaintiff  to  apply  for  such  an  injunction,  but  it  is  generally 
advisable  Tor  him  to  do  so,  both,  in  order  to  protect  himself  from 
further  acts  of  infringement  and  because  failure  to  d  i 
cause  a  suspicion  of  want  of  bona  fides  on  his  part  in  not  bringing 
the  matter  hefore  the  Court  as  soon  as  possible 

On  the  hearing  of  the  application  for  an  interlooutory  injunction 
the  plaintiff   must   establish  a  prima  facie  case  of  infringement, 

(a)  See  also  p.  133,  P.  0.  p.  501. 

(6)  Gordon  #  Munro  v.  Patrick  $  Hill,  (e)  2D    G.  ft  Sm.  496. 

12  R.  T.  C.  p.  24  :  op.  Knott        •  '    .  r.  (d)  S>  I  I..  J  . 

John  Bennett  $  Sons,  12  R.  P.  0.  p.  148;  in  .'/.  16  Gh.  Dir.  ; 

and  Oliver  $  Co.  v.  Thornley  $  Co.,  13  R.  and  p. 
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oth  1  application   will   1"'  dismie  ed.     If  ha  succeeds  in 

.  the  < '  uit  may  follow  either  of  two 

i.     It  i  '  the  in1  ■  y  injunction,  in  whi(  h 

the  plaintiff  is  pal  upon  the  usual  undertaking  aa  to  dam 
or  it  may  order  the  application  to  stand  oyer  till  the  trial,  in 
which  case  the  defendant  will  be  ordered  to  keep  an  account.     !• 
Ling  whioh  <>l  these  two  courses  should  1>"  followed,  the  Court 
i>  ohiefly  guided  bj   I  tion  of  oonvenien  en  the 

part 

from  the  nature  of  the  case  the  keeping  of  an  account  by  the 

lants  would  enable  the  plaintiff  to  obtain  full  compensation, 

rful  at  the  trial,  for  any  Loss  he  might   sustain  by  the 

continuance  <>f  the  piracy,  and  there  is  no  special  reason  for  an 

injunction,  the  application  would  probably  1 rdered  to  Btand  over. 

But  if  the  keeping  of  an  aocount  by  the  defendant  would  probably 

lequately  compensate  the  plaintiff,  if  he  proved  successful  at 

the  trial,  an  interlocutory  injunction  would  1"'  granted.     In  the 

:    Grafton  v.    WaUo       •  .  Chitty,  J.,  in  giving  judgment 

xii<l :  "  Balancing,  as   I  am  bound  to  do  upon  an  interlocutory 

application,  the  guesti  nvenienoe  or  inconvenience  bet 

rti<  9,   1  have  taken  into  consideration  the  fact  that  the  value 

trade  of  this  kind  may  1>"  truly  Baid  <<>  1"'  ephemeral.     The 

value  of  the  design  will  pro!  ably  1"'  exhausted  in  a  year,  and  if  I 

order  the  motion  t<»  stand  over  till  the  trial,  the  trial  will  probably 

■  take  place  for  a  year  from  the  present  time,  and  a  judgment  in 

the  plaintiffs'  favour  would  then  be  comparatively  useless  to  them. 

lid  no  doubt  be  the  defendants' undertaking  in  dam 
but  i"  "t   follow  that  tin-  defendants  would  obtain  all  the 

orders  thai  the  plaintiffs  lost,  thai  all  the  oustomersof  the  plaintiffs 
would  become  customers  of  the  defendants.  In  my  mind  tln> 
probability  i-  that  tin-  plaintiffs  will  Bucoeed  at  the  trial,  and  they 

on  the  balan I  testimony  made  out  a  primh 

which  I  think  the  Court  oughl  now  to  act."     An  injunction  was 

Lingly  granted.    This  decision  was  upheld  in  tin'  Court  of 

and  .     Baggallay,   L.  .1.,   also,  in 

t)  Per  I.    .1  .  I:  <  h.  Dir.  p.  191. 

I     I      \    B 
.1..  m  .1/  '  ■-  '•  v.   Bmry,   Lfl  I  L.  1  141. 
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oonsidering  the  que  tion  of  convenience  between  the  parties,  pointed 
"ut  thai  the  defendants  bad  broughl  it  on  themselves  by  admittedly 
going  as  near  to  the  plaintiffs'  d<  Ign  as  they  possibly  could,  and 
said  that,  therefore,  if  one  side  had  to  suffer  an  inconvenience  thai 
side  should  be  the  defendants. 

In  the  oase  of  Knowles  8f  Ob.  v.  Bennett  8f  Sons  and  Benjamin 
Bigio  (h),  Robinson,  V.-C,  in  his  judgment,  said :  "  The  only  other 
question  thai  remains  is  this— whether  or  no  the  inconvenience,  the 
injustice,  would  be  so  greal  if  I  am  wrong  in  granting  an  injunc- 
tion, that  I  oughl  to  pause  before  doing  so.  It  seems  to  me  thai 
the  parties  arc  very  evenly  balanoed  in  thai  respect.  It'  I  granl 
an  injunotion,  and  the  defendanl  Bigio  is  aol  allowed  to  sell  these 
goods  which  he  has  senl  out(«),  then,  as  far  as  I  can  judge, 
damages  will  be  an  ample  compensation  to  him  for  any  Loss  he 
may  Bustain.  These  goods  arc  being  sold  upon  commission, 
apparently,  and  the  profii  winch  the  defendant  would  gel  by 
being  allowed  to  continue  the  sales  would  probably  be  the  com- 
mission which  he  would  be  entitled  to,  and  in  any  case  it  would 
not  be  more  than  the  value  of  the  goods;  therefore  a  money 
compensation  will,  I  think,  he  a  complete  compensation  to  the 
defendant  for  any  loss  which  he  may  sustain  in  case  1  granl  an 
injunction,  and  in  case  I  am  wnmg,  either  because  so  held  by  the 
Court  of  Appeal,  or  if  I  come  to  the  conclusion,  at  the  hearing  of 
the  action,  that  this  injunction  has  now  been  improperly  granted. 
On  the  other  hand,  it  is  difficult  to  say  what  the  exacl  loss  may 
be  which  the  plaintiffs  may  sustain  if  the  injunotion  is  nol  granted. 
They  may  be  supplanted  in  a  trade  which  they  have,  to  a  certain 
extent,  established  in  the  East,  by  the  sale  of  goods  of  a  cheaper 
class — I  will  not  say  of  an  inferior  class,  because  I  hardly  know 
enough  about  it  to  say  whether  one  is  superior  or  inferior  to  the 
other.  But  I  am  satisfied  that  the  defendanl  Bigio  is  Belling  his 
goods  at  a  lower  price  than  the  plaintiffs  sell  their  goods,  and  the 
result  might  possibly  be  that  the  plaintiffs'  trade  might  be  taken 
away  from  them.     I  think,  therefore,  that  on  the  plaintiffs  giving 


(A)  12  R.  P.  C.  137. 

(i)  The  plaintiff   and  the  defendant   Bigio  were  both  trading  with 
Bennett  &  Sons  being  the  manufactun 

K.  H 
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tsual  undertaki]  i  damages,  I  ought  to  grant  an  Inter- 

injunction  until  the  hearing  of  the  action." 

Where  there   Lb   b   i   asiderahle  oonfliot  mony   in   the 

■  its,  the   application   for    an    Interlocutory   injunction   will 

rdered  to  stand  over. 

In   the   case   of    Mitchell  v.    Henry  (k),   Cotton,    L   J.,   Baid: 

"  1  Bhould  like  i  few  words  on  the  ground  why  I  think  we 

oannof  interfere  by  granting  an  injunction.     1 1  there  is  a  conflict 

:i  whether  or  no  g 1-  are  calculated  to 

as  those  of  the  ;  by  whom  they  are 

lanufactured,  very  often  the  Couri  is  in  ;i  position  to  judge 
by  its  eyes  where  the  truth  lies,  and  what  ought  to  l"1  the  result  ; 
Imt  in  the  present  case  the  question  Beems  to  me  to  1  e  essentially  a 
question  for  experts.    .    .    .    There  being  that  conflict  of  testimony 
sport  wil  ceases,  I  am  con- 

cerned, a  difficulty  in  arriving  at  a  satisfactory  conclusion,  I  think 
tli"  better  course  is  to  let  the  motion  Btand  over  to  the  hearing  :in<l 
then,  after  cross-examination  of  the  witnesses,  and  after  hearing 
in  Court,  that  the  Court  Bhould  decide  whether  the 

defendants9  g 1-  are  bo  manufactured  as  to  be  calculated  to  1"' 

1  off  as  the  goods  of  the  plaintiffs.  ( >n  that  ground  I  think 
we  ought  not  to  grant  any  interlocutory  injunction;  the  defendants 
u  undertaking  to  keep  an  account,  and  the  plaintiffs 
at  the  hearing  not  having  it  thrown  in  their  teeth  that  this  appli- 
l,  or  that  they  did  not  make  an  interlocutory 
application  to  the  Court  in  order  to  ascertain  primd  facu  as  Ear  as 
they  oould,  and  ae  they  oould,  what  their  rights  were." 

A  motion    for  an   interlooutory   injunction   is  sometimes,   by 
arrangement   between    the   parties,   treated   as   the   trial   of    the 

. 

1'.  Ch.  Kiv.  p. 

'      '  v .   /•■  1 1     I '    0 
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DEFENCES    TO     \  N     ICTION    FOB  INFRINGEMENT. 

A  i  i  pendant  in  an  action  Eor  infringement  has  usually  two  broad 
grounds  of  defence  : — 

(A.)  Thai  he  has  nol  committed  any  offence  within  the  meaning 

of  the  Act. 
l'.i  Thai  the  plaintiff's  registration  is  invalid,  or  thai  the  copy- 
right no  longer  exists. 

These  two  broad  grounds  may  be  Eurther  sub-dividi  <1  thus : — 
(A.)  —  (i.)  Under  the  firsl  head  the  defendant  may  Bimply  plead 
thai  the  design  used  by  him  is  nol  the  plaintiff's  design,  or 
a  fraudulent  or  obvious  imitation  thereof ;  in  other  words, 
thai  there  lias  been  no  piracy  (a).  This  is  the  most  usual 
defence  under  this  head, 
(ii.)  It'  the  defendanl  is  nol  a  manufacturer,  but  only  a  Beller, 
he  may  further  plead  that,  assuming  thai  the  design  appli<  d 
to  the  articles  he  is  selling  is  an  infringement  of  the  plain- 
tiff's  design,  he  did  nol  know  thai  it  had  been  bo  applied 
without  the  consent  of  the  registered  proprietor ;  in  other 
words,  "no  notice  "  (b).  But  though  this,  if  established, 
would  be  a  valid  defence  to  an  action  against  a  Beller  for  a 
penalty  or  Eor  damages,  it  is  no  defence  by  itself  to  a  claim 
for  an  injunction  (c).  In  Buch  a  case,  the  defendanl  Bhould 
further  show  that  immediately  he  learnl  thai  he  was  in- 
fringing he  Btopped  all  further  E  the  infrii 
goods,  and  offered  the  plaintiff  a  sal  y  undertaking 
not  to  sell  any  more  of  them.     If  ho  can  Bhow  that  he  has 

(a)  See  the  chapter  on  "  Infringement,"  pp.  63  >ic. 

(b)  See  pp.  88  et  seq.,  ante. 

(r)  See  p.  90,  ante,  and  caa  a  rt  f<  rn  I  to  there. 
B  2 
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1  in  this  manner, and  there  are  ao  Bpeoial  oiroumstanoes, 
an  injunction  would  probably  1"'  refused  d),  or  granted 

without  . 

II.-  may  plead  thai  he  lias  only  applied  the  alleged  piratioal 
design  to  goods  nol  in  the  olasa  or  olasses  in  whioh  the 
plaintiff's  design  ifl  registered 

II.    may    plead   thai  the  alleged  piratii  are  both 

made  and  Bold  abroad  exclusively,  so  thai  there  ifl  do  in- 
Eringemeni  in  the  United  Kingdom 

It   the  design  has  1 q  registered  under  the  provisions  of 

•.  [03  of  the  A.-t  of  L883,  as  amended  by  sect.  6  of  the 
A-t  of  L885,  he  may  plead  the  statutory  defence  thai  the 
infringement  took  place  before  the  date  of  actual  registra- 
tion 

Ee  may  plead  that  ho  has  not  applied  the  design  for  the 
purposes  of  sale  (•).  But  this  defenoe  will  obviously  bs 
rarely  available. 

B.  Under  the  second  head  are  included  all  pleas  thai  the 
requirements  of  the  Ac!  have  nol  been  complied  with.  The 
principal  defences  under  this  head  may  be  shortly  summarized 
thus : — 

Thai    the   design   was   nol    a    proper    Bubject-matter 

as  a  design 
Thai  the  design  had  been  published  prior  to  registratioi 
,  Lai  the  design  was  nol  new  or  original 
Thai   the  person   who   registered  the   design  was  not  the 
proprietor,  and  therefore  not  entitled  to  register 
Thai  the  oopyrighl  has  been  forfeited  under  Beet.  5 

•.  51,  or  Beet.  54  o  ;  of  these,  forfeiture  under  Beet.  51 
is  thi  isJ 

■ :  ■ 

pp.  lfi  .  ■mtr. 

in,   146,  po  '.  and  i  ,  ..,.,-._  s  ,v 

i  i  •.    .  L 

.i   i  md  see  pp.  I-',  mq.,  «»tr. 

oe  p. 

1 

IT 
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In   addition   to  11m-  defences  under  the  two  headi   menti 
above,  three  other  defencei  may  01 1  a  tonally  be  available. 

(i.)  That  the  plaintiff  j    not  the  registered  pro]  ad  there- 

Pore  oannol  3ue 
i  iij  Thai  the  term  of  copy]  ighl    five  3  eat      1  ■  d. 

(iii. i  The  Statute  of  Limitations 

I  f  ili"  defence  inoludes  or  involv<  s  any  plea  to  the  effed  thai  the 
plaintiff's  design  is  improperly  on  1!:"  register,  the  defendant 
Bhould  move  to  expunge  the  design  from  1I1  ■  («). 

Where  the  action  Is  broughl  for  a  penalty  under  sect.  58,  the 
defendant,  even  if  he  have  do  valid  defence,  1  pe  with  a 

light   or  nominal  penalty   it'  there  are  mitigating  oircumsi 
suoh   as   thai   he   was   unaware  thai    he  was  infringing,  thai  lie 
Btopped  all  sales  at  once  on  receiving  notice,  and  .-non  ■  /,. 
defendant  Bhould  therefore  give  any  evid  this  effed  thai  he 

can.  If  an  injunction  is  claimed,  such  evidence  may  induce  1I10 
Court  to  refuse  the  injunction  altogether,  or  to  grant  it  without 
'!.  In  all  questions  of  infringement  the  condud  of  the 
pari  ies  is  taken  into  consideration  by  the  <  lourt,  and  is  often  of  con- 
Biderable  importance  when  the  question  of  cots  arises 


(q)  See  pp.  83—86,  a 

{>■)  The  Designs  Act,  1842,  b.  12,  pro- 
vided thai  no  action  Bhould  1"'  brought 
after  the  expiration  of  twelve  calendar 
months    from    th< 

offence  ;  bnl  this  A.<  I  is  now  rep  alt  d, 
and  there  is  no  -imilar  provision  onder 
the  A.ots  now  in  force  :  consequently,  the 
ordinary  rules  of  limitation  W  ill  now 
apply. 


-■  ••  the  chapt(  r  on  "  Rectification 
of   the   Register,"   pp.    102, 
and  particularly  p.    1||S.  and  cas<  -  r<  - 
f<  rr<  '1  to  th<  re.      '  eof  applica- 

tion, si  e  p.  1 12. 
(()  See  p.  86, 

(")  See  pp.  pp.  144, 

li">. 

I  hapj 

pp.  1 12,  seq.,  pott. 
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CHAPTEB  VIII. 

Ki  I  ill  I <  \  I  [ON  OF   l  Hi:  REGISTER. 

B»  i  Lot  of  1  S83,  as  am<  nded  by 

1   •  of  L888,         '    that  "The  Court  may  on  the 

:    any   person   aggrieved   by   the  omission   without 

sufficient    cause   of    the   name   of   any   person   or  of   any  other 

in   any  register  kept   under  this   Act,  or   by  any 

entry  made  without   sufficient   cause  in  any  Buoh  register,  make 

Buoh  order  for  making  expunging  or  varying  the  entry,  as  the 

•     at  thinks  iit ;  or  the  Court  may  refuse  the  application." 

The  Court.— s,.,-t.  117  of  the  Ad  of  L883  defines  "  The  Court M 
a>  meaning  (subject  to  the  provisions  for  8c  itland,  [reland,  and 

[ale  of  Man  b))  the  ELigh  Court  of  Justice  in    Englai 
In   the  case  of    Ktnahan  v.   Kinahan{d)  it    seems   to  have  been 
:   that  an  application  for  rectification  could  only  1"'  made 
in  the  Hi;_rh  Court   in  England.     It  was  decided  by  tin' ('unit  of 
Appeal  in  the  •  '         /         M  >/■  [e)  that  an  applica- 

tion to  rectify  can  always  be  made  in  the  Sigh  Court  in  England, 
even  if  th<  ■  '1  proprietor  i-  domiciled  in  Scotland  or  [reland. 

The  (  "Hit  'li'l  not  decide  the  further  question  whether  <t  not  such 
an  application  must  always  be  math- in  the  High  Court  in  England, 
or  whether  it  could  be  made  in  the  Sootoh  or  [rish  Courts  when 
the  registered  proprietor  is  domiciled  in  Scotland  or  [reland;  hut 
the  Learned  judgi  I   inclined  to  1"'  "I  opinion  that  those 

■    ■■'-.in  and  1 12,  and  pp 

I  bia  in.  1 1 1 . 1 .  i  ii,.  t '..uiitv  Palatine 
i 
i;    P.  0. 18. 

■  i;   r.  i 
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Courts  had  concurrent  jurisdiction  in  Buoh  oases.     E£ay,  I..  .1  . 
his  judgment,  Baid  :  "  I  am  not  going  t<i  decide  dow,  or  I 
:inv  oonfident  opinion  on  the  question,  whether  suoh  an  application 
oould  !"•  made  before  Hi"  Courts  in  Ireland.     I  confess,  al  j>i 
the  inclination  of  my  opinion   is,  thai   under  sect.   I  I  I   it  might 
possibly  1>"  made;  because   I    read  al   the  end  of  thai  section  |  /  | 
the  direction  that  the  Comptroller  shall  alter  th<  where  an 

ni'!  1  i'i-  Bor  alteration  of  the  register  shall  have  been  made  in  Ireland, 
and  I  presume  thai  means  an  order  made  under  the  Art  ;  lmt  at 
present  I  n     rve  my  opinion  on  that  question  till,  perhaps, 

somo  case  occurs  in  which  it  is  necessary  to  decide  it  "  [g). 

But  in  the  Irish  case  of  Bayer  v.  Connett  Brothei  <  .  h),  which 
was  an  application  to  expunge  a  trail'  mark,  Porter,  M.  R.,  held 
that  the  Irish  Court  had  no  jurisdiction  ui  t.  90,  and  that 

applications  to  rectify  the  register  must  in  all  cases  be  made  to  the 
lli^h  Court  of  England.  This  appears  to  be  the  only  case  in  which 
the  question  has  been  definitely  decided;  lmt  in  a  recent  8 
case  (/)  the  Lord  Ordinary  remarked  :  "I  have  been  informed  that 
there  is  no  report  in  our  books  of  any  petition  for  rectification 
of  the  register  of  trade  marks;  but  no  objection  has  been  taken 
to  my  jurisdiction  and  1  suppose  there  is  no  doubt  about  it. 
At  the  same  time,  sect.  Ill  of  the  Act  of  46  A:  17  Vict.  c.  57, 
on  whioh  it  seems  tu  depend,  is  very  obscure."  In  the  absence  of 
any  express  decision  on  the  point,  except  the  case  of  Bayer  v. 
Connell  Brothers  mentioned  above,  the  question  seems  "pen  to 
considerable  doubt. 

It  seems  probable  that  an  application  Bor  rectification  could  not 
under  any  ciroumstances  be  made  in  the  (''ants   of   the   Isle  of 
Man;  there  is  no  provision  with  reference  to  those  Coin 
Bp  inding  to  Bub-s  sot.  2  of  sect.  III. 

The  application  is  usually  made  to  the  Chancery  Division,  and 
may  be  made  to  the  Court  of  Chancery  of  the  County  Palatii 
Lancaster  in   cases  where  the  registered   proprietor  is  domiciled 
within  its  jurisdiction  (./). 

(/)  Sub-sect.  ('2)  of  sect.  111.  I  ,  14  R.  P.  C. 

{>/)  Cp.  also  Bowen,  L.  J.,  ibid.,       1 

at  p.  o'J4.  (./)  Sec  p.  135, 

(A)  M  R.  P.  C.  276. 
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is  a  person   a;  •    not    enable    ■ 

I    mptroller  baa  refused  to  register,  to 

the  Court  as  "a  person  aggrieved  by  the  omissioD  of  a 

this  would  be  tantamount  to  an  appeal  to  the  Court 

I    mptroller,  and  the  only  appeal  from 

Trade 

1*UT  red  proprietor,  whose  name  baa  been  erased  by  the 

iller  under  the  provisions  of  si    I  ub-seot.  2    0,  could, 

ply  under  this  section  to  have  his  name  restored. 

g    ■  ,  and  Rules  16— 19,  appear  to  apply  only  to 

here  the  <  lomptroller  final   application   for 

•     tion  :  and  an  application  to  the  Courl  under  sect.  90  would 

therefore  Beem  to  be  the  proper  and  only  remedy  in  Buoh  a  case. 

ii  uevi  r,  of  course,  be  any  doubt  as  to  the  right  of  the 
j,r,  gistered  design,  or  a  person  olaiming  to  be  the 

|  .;._-,,.  to  apply  under  this  Beotion,  as  a 
grievi  d,"  for  the  rectification  of  some  i  rror,  or  omission, 
?  entry  in  the  with  reference  to  thai  design, 

there  has  1  een  a  go  d  deal  of  difficulty  as  to  what  pea 
Ld  apply  as  "persons  aggrieved,"  within  the  meaning  of  this 
jether  expunge  a  design  from  the  register.     It.: 
.  have  been  questioned  that  a  defendant  in  an  action 
for  infringement  of  a  design  has  a  right  to  attack  that  design  and 
move  to  have  it  expunged;   the  Eact  that  he  is   being  sued  for 
infringement  of  it  would  naturally  prove  that  he  is  injured  by  its 

there  wrongfully  But  there 

wa  me  doubt  as  to  what  persons  oould,  of  their  own 

imge  from  the  register  a  design  in  n 
whj  .  had  been  made  upon  them.     The  principal  i 

g  on  the  point  are  trade  marl,  •  ,  where  it  has  been 

:punge  a  trade  mark. 

The  genera]  tendenoy  has  been  to  consider  any  person  who  is 

iffer,  loss,  or  may  be  prevented  from  making  a 

:  ol  e  !■  gistration  which  ought 

••  |  erson  ••  '1  by  an  entry  made  without 

Be  p,  i  :   . 
(m)  Bet  p.  107,  (•)• 

(«)  Bee  p.  102,  tmU,  nob 
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suffioienl  oau  e."    And  this  prinoiple  la  now  olearly  established  by 
the  recent  oases  referred  to  below. 

In  tlir  ease  of  /■'■  I'-  'fs  Tradi  Marl  .  B  seen,  I.  J.,  in  his 
judgment,  -- .■  i i < I  :  "  Persons  who  are  aggrieved  are  persons  who  arc 
in  some  \sav  or  other  substantially  interested  iii  having  the  mars 
removed  from  the  register,  or  |  who  would  be  substantially 

damaged   if  the  mark  remained.     It   is  very  difficult  to  frame  a 
nearer  definition  than  that.     In  the  'Apollinari  >)  it  was 

pointed  out,  no!  as  a  complete  or  exhaustive  definition,  thai  i 
would  be  aggrieved  if  they  were  in  the  same  trade  and  deal!  in  the 
Bame  article  To  my  mind,  if  is  equally  true  thai  persons  would  be 
aggrieved  if  they  are  in  the  same  trade  and  mighl  reasonably  be 
expected  to  deal  in  the  same  article,  though  nol  prepaxi  d  to  prove 
at  the  momenl  thai  they  had  formed  a  clear  determination  to  do  bo. 
Supposing  that  this  mark  oughl  nol  to  be  "ii  the  register,  it 
hampers  those  who  are  in  the  trade,  and  who  mighl  wish  to  con- 
sider tli<'  question  of  embarking  in  another  branch  of  the  trade  if 
lawfully  entitled  to  do  so.  Jt  would  1"',  to  my  mind,  an  un- 
businesslike construction  to  place  on  the  term  'aggrieved,'  I 
that  it  could  only  be  applicable  to  those  who  actually  had  formed  a 
fixed  and  orystallized  intention  of  dealing  in  the  particular  article 
if  permitted  to  do  so.  If  a  man  is  hampered  in  his  arrangements 
of  business  matters  in  the  future  by  the  fact  that  a  trade  mark  is 
on  the  register  whioh  ought  not  to  be  there,  he  is  a  person  who, 
to  my  mind,  is  sufficiently  aggrieved  to  come  within  the  section. 
.  .  .  .  It  seems  to  me  that  ....  unless  this  trade  marls  is  rightly 
upon  the  register,  it  cannot  be  paid  that  the  respondents  are  not 
interested  in  having  it  taken  off.  It  is  admitted  that  if  an  action 
were  brought  against  them  for  infringing  this  trade  mark  they 
then  would  be  persons  aggrieved  and  would  then  have  a  right  to 
take  it  off.  Look  at  the  absurdity  to  which  that  would  lead,  upon 
the  contention  of  the  appellants.  We  should  Bay  to  people  in  the 
trade  who  are  prevented  by  this  trade  mark  from  using  it  a>, 
their-,  'if  an  action  ia  brought  against  you,  you  then  will  be 
sufficiently  aggrieved  to  remove  this  from  tl  long 

as  they  do  not  bring  an  action  against  you,  it  may  lawfully  -• 

(o)  10  R.  r.  C.  19-5. 

(/>)  He  ApoUinarit  '   .'•  T  B  B,  P.  0. 
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ten  ify  y  a.'    Tl  a1  ;~  impi  isible.     The  true 
iy  mind,  is  that  we  must  1  I  merely,  aa  in 

b,  whether  ] pie  are  in  the  same  trade  and 

ly  intending  to  carry  on  the  business;  but  whether  in  the 
pe  of  the  oonduol  of  their  affaire  it  is  reasonably 
ble  thai   they  may  want   to  oarry  it  on,  excluding   remote 
I  •  •!  attaching  oneself  to  real  and  substantia]  bu 

0firm<  '1   in  the  1  [ouse  of  Loi  '1  the 

Lord    1 1'  1 8oh<  11    i-  marked  :  "  Whi  n  \> or   it 

here,  that  the  applicanl  is  in  the  Bame  trade  aa 

■!   who  i  de  mark,  and  wherever  the 

:  remaining  on  th<  would,  or  might,  limit  the 

•  the  applicant,  bo  that  by  reason  of  the  existence  of 

..•y\   on  the  he  could  not  lawfully  do  that  which, 

existence  of  the  mark  upon  the  register,  he  could 

lawfully  <1".   it    appears   to   me   he  has   a   /•  •  ] 

L" 

I-    b!     M    I      ooticed  thai  the  mere  fad    of  a   person   being 

1   in  the  Bame  trade  is  not  of  itself  sufficient  to  constitute 

d,"  unless  there  is  some  reasonable  likelihood 

of  his  1  ■ . " 1 1 lt  injured  by  the  oontinuanoe  of  the  registration.    In  tln> 

i    //    Wright t  (  8f  '    .'     Tra  h    M  ■  '       .   R  imer,  J., 

"  I   aooepl  what  was  laid  down  by  the  Court  of  Appeal  in 

the  Apollinaria  Co.'s  Trade  Mark,  where  it   is  Btated,  in 

■  of  that  case,  that  the  words  na'  must 

not  be  bo  read  as  to  render  it  necessary  to  show  evidenoe  on  the 

i  the  applicants  to  expunge  of  great  or  serious  damage  j 

I  further  accept  the  statement  of  the  Court  "f  Appeal,  that  a  man 

in  thi  ade  a>  the  one  who  has  wrongfully  registered  a  trade 

and  wh  to  deal  in  the  artioles  in  question  IsprimA 

bul  onlj  :  and  the  oiroum- 

•  •'     .     •  may  Bhow  that  an  individual  applicant  is  not  a 

:  .1.     I  think  ....  thai  an  applicant,  in  order  to 

show  that  he  i-  a  |  •  must  Bhow  thai  in  Borne  poaail  1" 

11  b.  P.  0. 4.  i 

!  : ;  I ;    I '  (•)  16  R.  P.  < 
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way  he  may  b  •  damaged  or  injured  if  the  trade  mark  it  allow 
stand;  and  bj  '  po  sible '  1  mean  possible  in  a  practical  sense,  and 
not  merely  in  a  fantastic  vi  view  was  upheld  in  the 

Court  of  Appeal  (i),  where  Rigby,  L.  J.,  p  narki  I:  "Ihavi 
fully  oonsidered  the  i  1  from  the  'Yorkshire  1  ^ < - 1  i - 1 1 

t),  in  the  Souse  of  Lords,  and  bo  far  Ero  ting  to  the 

Btatemenl  that  the  mere  faol  thai  q  man  i  ed  in  the  same 

trade  is  suffioienl   to  make  him  a  person  i  d,  I  think  it  is 

carefully  guarded  in  the  \  in  thai  judgment 

whioh  have  been  cited.  If  1  oontrary,  in  my  judgment,  to  the 
prinoiple  of  the  case  deoided  in  the  Elouse  of  Lords." 

Ajs  a  person  in  the  same  trade  is  prima  facie  an  Levi  1  pi  rson, 

it  is  apparently  for  the  respondent  to  show  thai  the  applicanl 
could  no1  in  any  reasonable  probability  be  injure  1 

From  the  casi  s  quoted  above  and  other  repi  i  sons 

who  oan  claim  to  be  "  aggrieved  "  within  the  meaning  of  b«  t.  90 
by  the  improper  registration  of  a  design  may  be  classified  as 
follows : — 

A.  Any  person  dealing  in  goods  similar  to,  or  in  the  same 

those  to  whioh  the  registered  design  is  to  be  applii  d,  and 
wh<>  may  possibly  be  injured  by  the  retention  of  the  entry 
on  the  register  (//). 
13.  Any  person  sued  fur  infringement  of  the  reg  istei  edd<  sign  (r). 
C.  The  proprietor  of  a  previously  registered  similar  di 

This  is  generally  only  a  Btronger  case  of  Class  A,  as  lie 
would  obviously  be  injured  by  the  retention  of  the  entry  if 
the  later  design  were  applied  to  goods  of  a  similar  i. 

(t)   16  R.  P.  0.  377.  mark." 

(m)  J.< ..  i:    /"■■■■  ' '    /'.■     '  .1/        supra.  (y)  S 

1  Y\ .  I..  •'..  in   A j  ,.    ,     I 

ks,  8  R.  P.  C.  p.  160:  S  wen  and  Kay,  L. 

'•A  man  in  the  &ame  trade  as  the  one       2     .  j,    | 

who  lias  wrongfully  registered  a  tradi  Lp.  105, 

mark,  and  who  desires  to  deal  in  the      J. 

in   question,    is  pri        J         an       v.  Slay  .  7  K    1'.  ' 

'aggrieved  person.'     This  may  be  re-       2  B  I  ual  v. 

butted  by  showing  that,  by  reason  of       B  ■  R.  P.O. 

Borne  ciroumstanoea  entirely  independenl  P.  < 

of  the  trade  mark,  the  person  complain-       /'    \gn,  M  R.  P.I 
ing  never  could  carry  on  any  track;  in       I  I..  •'.  <  b. 

the  article;  buttheburda  '    Detiftt, 

Buoh  proof  is  on  the  man  who  claims  the      B  R.  P.  0.  171. 


loa 
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to  those  to  which  his  own  were  applied,     rf  the  later  d< 

1    for  application  i"   quite  different    g<  i  ds  in 
another  class,  the  application  to  expunge  it   would, 
mat!  '.  probably  fail  Bui   this  would  not,  it  is 

thought,  interfere  with   bis  locus   >/<ni>/i  as  n  persoi 
grieved;  he  would  1>"  entitled  t"  make  the  application  in 
order  to  test  the  question  whether  the  goods  art  bo  diss imilar 
•  i  make  the  later  registration  valid. 

A   design  may  be  expunged   from  the  register  for  any  n 
which  would  have  prevented  its  1  iginallj  registered,  such 

nt  of  novelty,  prior  publication,  &o.  i  ;  or  on  the  ground 
that  the  person  who  registered  was  not  the  proprietor  d) ;  or  on 
the  ground  that  the  registered  proprietor  lias  forfeited  Ids  copy- 
right under  Beet.  51  or  Beet.  5  I 

Substitution  of  name  as  proprietor. — When   q  design  lias  been 
•  red  by  a  person  wrongly  claiming  to  be  the  proprietor,  any 
other  ■  [aiming  to  1"'  the  real  proprietor  can  apply  to  rectify 

ter  by  striking  out  the  name  of  the  registered  proprietor 
and  substituting  the  name  of  the  applicant.  It  has  been  sugg 
on  th«'  authority  of  the  cases  mentioned  below,  that  the  Court  has 
no  power  to  substitute  one  nam.'  for  another,  but  can  only  Btrike 
out  the  name  of  the  wrongly  registered  proprietor.  But  it  is 
submitted  that  the  reasoning  in  those  cases  (all  trademark  i 

ly  applicable  to  trade  marks,  and.  when  examined  chicly, 
really  assists  the  conclusion  that   in  desi  j  such  a  course  can 

be  followed.     The  prinoipal  one  of  these  cases  is  i?<   R    i     '    / 
Mark  (f).     There  Cotton,  L.  J.,  said:  "In  my  opinion,  whatever 
might  be  the  result  <>f  the  application  to  Btrike  the  name  of  the 
French  firm  off  the  register,  the  other  application   g   ought  not  t" 
1.    Without  Baying  that  it  is  impossible  to  grant  Buch  an 


1 1 

••  What  maj  b* 

[.  .i    ' 

,  illltr. 
/  HI,     1  I 

\:    \-  '  odaee] 


f)53L.1     '  i  i  and 

tlii    othi  t  trade  mark  i  tai  -  mi  attorn  '1 
l»  low  were  all  ill  i  i ■  1 « il  undi 

• '      I  ■     [i   M    ■ '     !.'■       (ration  A.  t,  1  s 7 .'. , 
which  was  similar  t'l  -  .  t.  90  of  1!"  Ai  t 

•  itute  the  nami  -  of  thi 
applii 
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Application  as  this  In  any  case  where  one  person  is  improperly  on 
the  register  and  another  person  who  is  <  t  1 1  it  1< •«  1  to  the  trade  i 
wishes  to  be  put  on,  yet,  as  a  rule  and  I  '1"  not  know  a  case  where 
there  would  be  an  ezoeption),  when  anyone  applies  in  th« 
[nstanoe  to  1"'  pnhlioly  registered  as  the  proprietor  of  a  trade  mark, 
the  requirements  of  the  A.oi  and  Rules  as  to  Issuing  adv<  rtisementi 
and  otherwise  ought  to  1"'  complied  with.     For  there  may  1" 
— and  I  oan  imagine  them — where,  although  the  person  applying 
to  strike  a  name  off  the  register  may  be  entitled  to  Bay,  as  against 
llu>  person  on  the  register,  thai  he  is   improperly  register* 
owner  of  the  trade  mark,  yei  there  may  be  persons,  not  pi 
at  the  Litigation,  who  have  a  right,  as  againsl  the  applicant,  to 
rectify  the  register  and  to  say  thai  Buch  applicant  is  no!  himself 
entitled  to  he  there  so  as  to  prevent  suoh  third  person  from  using 
the  mark." 

It  will  be  noticed  thai  the  learned  judg  refrained 

from  saying  that  in  no  case  could  the  name  of  an  applicant  be 
substituted  for  that  of  the  person  improperly  on  the  register,  but 
rested  his  decision  on  the  ground  thai  before  an  applicant  oan  gel 
on  the  register  certain  requirements  of  the  A.c1  as  to  advertise- 
ments, &o.  (A)  Bhould  be  complied  with,  pointing  out  thai  third 
parties  might  have  a  righi  to  object  to  the  registration  of  the 
applicants.  Now  in  the  case  of  designs  there  are  no  provisioi 
advertising  prior  to  obtaining  registration,  nor  for  objections  to 
registration  being  Lodged  with  the  Comptroller  bo  as  I 
conflicting  claims  to  be  adjusted  before  registration.    I  lently 

no  one  could  possibly  be  injur'''!  by  the  Court  granting  such  an 
application  in  the  case  of  a  design  (t);  on  the  contrary,  such  a 
coarse  would  give  much  greater  publicity  to  the  registration  than  a 
registration  in  the  ordinary  way.  It  may  be  argued  that  Buch  an 
order  would  deprive  the  Comptroller  of  the  discretion  given  to  him 
by  sect.  47,  sub-sect.  6,  the  only  appeal  from  which  i-  to  the  I 
of  Trade  (j).     But  the  Comptroller  has  noti< i  every  applii 

(A)  See  sects.   68,   69  of   the  A.ot   of      ,    txaim 

.    -      .  .        ■ 

(i)  In  the  case  of  a  trade  mark,  r.  pa-  j,  ,„,  , 
(ration  is  primd  foci*  evidence  of  the  irardl 
riant  of   the   person   registered   to   the 

i     ■  ♦•     i  i  Bee  p .  1 

exclusive  use  ot    the   trade   mark,   ami 
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and  -  'uM  raise  any  objeotion  m  the  hearing, 

.  !.  'iat  pari  of  the  application  ; 

iny  objeotion  on  the  pari  of  the  Comptroller  to  the 

trntion  of  the  design  would  have  been  taken  al  the  time  <>f 

is!  ration.     <  lonsequently  the  who!  a  J  ir  the 

::  in  /.'        '    T       Marl   Falls  to  the  ground  when  applied 

in  a  design  < 

In  the  oth<  r  ,  JRe  1  I     '    i  :.'  .  /'.'•   /'  rim's 

ad  ./.'    G  '  Trade  Marl        .  th<  re  w 

titles.    G  in  which  a 

member  of  a  firm  had  inadvertently  r  a  trade  mark  on 

behalf  of  the  firm  in  such  a  manner  as  to  vesl  the  ownership  in 

elf,  and  the  appli  were  made  in  order  to  transfer  the 

ownership  to  the  firm.     Jn  them  .  is  a  matter  of  fact,  the 

order  for  rectification  was  made,  the  registered  proprietor  having 

applied  for  registration  in  the  linn's  name  as  well  as  his  own.     In 

ise  of   /'        '    Trade  Marks,  where  th<  I  proprietor 

had  made  no  mention  of  the   firm  in   his  original   application, 

.   M.    \l„  said  thai  he  had  no  power  1"  dispense  with  the 

requirement  that  notice  is  to  be  given  to  the  publio,  and  that  the 

pr  ]"  :  was  for  the  i  '1  proprietor  to  assign  the  trade 

/         Mark,  which  was  a  similar  oase,  tli" 
is  followed.     II'!  ,  it  will  be  observed  that  the 

requiremenl  of  notice,  whioh  is  peculiar  to  trade  marks,  was  the 
•  li   for  refusing  the  application,  bo  thai  the  reasoning 
could  hardly  apply  to  design  .  even  it  the  oircumsti 

similar.     The  course  adopted  in  thoa  oi  taking) 

i j j •  -i it ,  would  obviously  be  inapplicable  when  the  parties  are  hostile 
and  the  respond*  al  Is  Btruok  off  the  register  on  the  ground  that  li«' 
□  il  the  proprii 
It  i-  submitted,  therefore,  thai  none  of  these  re  autho- 

which  should  be  followed  in  a  design  case,  bul   rather  tend 
to  show  thai  there  is  no  3  fusing  an  application   in  a 

.  to  substitute  the  name  of  the  applioanl  for  thai  of  the 
:  ly  "ii  thi  r  Suoh  an  appli< 

D  (»)  0  B    i'  • 

.     . .     N .  !•  i     .  bio  '1  thai  - 

al  the  At  of  1849 
mi.  l.  ■  fubrtitutlon. 
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was  made  in  theoaieof  Heinrichs'  I><  gn  0),  and,' though  it  was 
refused  on  the  ground  thai  the  applicant  had  qoI  made  out  thai 
he  was  the  real  proprietor  of  the  design,  it  was  not  que  tioned  that, 
if  he  had  mooeeded  in  establishing  his  title,  the  Court  could  make 
the  order  asked   for.     In  the  ease  of  Guiterma       D  p)  the 

registered  proprietor  of  a  design  brought  an  action  for  infi 
ment,  and  the  defendants  moved  to  expunge  the  design  from  the 
register  on  the  ground  thai  he  was  not  entitled  to  register,  being 
only  an  agent  for  a  oompany  who  manufactured  the  goods  to 
whioh  the  design  was  applied  ;  they  suooeeded  in  their  application, 
and  the  plaintiff's  counsel  then  asked  for  an  order  to  substitute  the 
oompany's  uame  for  thai  of  the  plaintiff.     This  was  with- 

out an}-  reason  being  given.  Bui  it  will  lie  noticed  thai  in  thai 
ease  it  was  uot  Hi''  applicants  who  asked  to  have  their  name 
substituted  for  the  respondent's  uame,  bul  the  respondent  who 
asked  thai  a  third  party's  name  mighl  be  substituted  for  his;  and, 
moreover,  the  whole  "'<  •/'//">  nut  merely  the  name  of  the  registered 
proprietor,  was  expunged  as  the  result  of  the  original  applica- 
tion (7),  so  that  it  is  difficult  to  see  how  the  order  could  have  b  i  n 
made  in  such  a  case. 

Sub-sect.  2  of  sect.  90  gives  the  Court  power,  in  any  proceeding 
under  that  section,  to  decide  any  question  that  it  may  he  neo 
or  expedienl  to  decide  for  the  rectification  of  a  register,  and  to 
direct  an  issue  to  he  tried  for  the  decision  of  any  question  of  fact  ; 
and  it  is  submitted,  on  the  grounds  stated  above,  that  then-  j<  no 
reason  why  the  Court  should  not,  in  a  design  case,  exercise  this 
power  by  substituting  the  name  of  a  successful  applicant  for  that 
of  the  person  wrongly  on  the  register,  it  the  applicant  proves  that 
he  is  the  real  proprietor. 

Change  of  name. — Where  the  name  of  the  proprietor  or  proprie- 
tors of  a  registered  design  is  changed,  as  in  the  case  of  a  company, 
the  Court  will  order  the  register  to  he  rectified  by  registering  the 
altered  name  as  the  name  of  the  proprietor  (>•). 


(o)  9  R.  P.  C.  73.  heading  B,  p.  107,  anlr,  not  an  appfioa- 

(p)  55  L.  J.  Ch.  309  :   and  see  p.  47.  tiou  of  the  kind  an. 

ante.  (>•)  S< 

(q)  It  was  in  fact  nn  application  under  Dtsifftu,  11  R.  F.  0.  036. 


11  -J 
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'I"     C  art   has  power  under  sect.  90  to  make,  expunge,  or  vary 
atry  Bui   it'  an  improper  entry  cannot1  be  put  ri;_rht  by 

an  alt  ratioo  or  addition,  the  whole  entry  must  be  expun      i 
words  in  Boot.  90,  "entry  made  without  sufficient  ca 
inolnde  any  entry  whioh  is  at   any  time  on  th(  I  r  without* 

sufficient1  ran-',  even  it'  originally  prop  rly  made 

Damages. — 1  fnder  sub-sect.  2  of  Beet,  90  the  Court*  has  powi  r  to 
award  damages  to  the  party  aggrieved,  but  this  power  appears  to 
1"'  rarely,  it  ever,  exercised. 

Any  order  of  the  Court*   rectifying  the  register       musl  direct 

that  due  notice  <>f  the  rectification  be  given  to  the  Comptrolli  i 

[  d  in  whose  favour  the  order  is  made  musl  forthwith  leave 

at  the  Patent  <  ►ffice  an  office  copy  of  the  order,  and  the  register  is 

ipon   rectified,  or  the  purport  of  the  order  otherwise  duly 

•  '1  in  the  register,  as  the  case  may  be 


Procedure  in  an  application. — A  claim   for  rectification  of  the 
innot  take  the  form  of  an  action,  or  of  a  counterclaim  in 
an   action  {a).     The   claim   should    be   made   by   motion,   or   by 
summons,  the  former  being  the  more  usual  course.     But  in 

the  motion  may  b<   ordered  to  go  into  the  general  li-t  of 
witness  actions 

Foui  cle  ir  days'  notice  (c)  of  the  application  must  be  given  to  the 


\  -  t"  what  entrii  -  may  I"-  made  in 

the  ohapb  r  on  "  The 

r,"p.  \2i,  poit',  and  as  to  the  prae* 

•  fj  iii  ^r  i  nt  ri-  9,  t*  6  /'■    ' 

24    I'-  :iV.   146;     A'-     '/■  <■  f'l  /'<'!' nt, 

/'     // 
I      R         I  decided 

under  the  corresponding  section  of  the 
I  ami  Ddmi  nt    Ant,    l  B52  ; 

and  Baker  \  I  ■ 

■  m  ioh,  J.,  b 
r    l'   i     p.  484;  and  op. 
I      I    •  i  l;  mill] .  M    B 

/  .  p.   I7v 

I      .:•    .    If,    l;      In    /.'< 
i.    P  ' 
I 

1    r  .i  i  i  n  i  i"    ai  fa  an  ord< 


/:■  A  Tradt  Mark,  9  EL  P.  0. 

p.  364. 
(y)  Beet.   '.'!».   miIi-x  ot. 

Boot.     111.     -uli--.  I  I 

ni  n  when  the  <  lomptrollet  appi 
iring  of  the  applii  ation  ;  -■  i 

tli 1«t  in  fit   A 

D  B  ■ 

/         x    I        m,  8  B    P.O.  181, 
at  pp.  is;.  190. 

Bee,  e.g.,  Re  J  R    P, 

Design, 
SB    P.  0.471. 

iii  form  of  ti"t  ioe  of  motion, 
>-■ .    in    A'.    /  ■/   i  'ompogn       I 
l:    P.  c.  p.  148. 
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Comptroller    ?),  who  is  usually,  bul  not  necessarily,  made  a  n 
dent 

The  registered  proprietor  need  no!  necessarily  be  made  a  n 
dent  to  the  motion,  though  it  is  usual  to  do  so  if  he  is  within  the 
jurisdiction,  and  he  Is  Id  an^  atitled  to  have  proper  aotioe  of 

the  application  (/). 

[f  the  registered  proprietor  is  domiciled  out  of  the  jurisdiction 
of  the  Court,  bo  thai  aotioe  of  the  application  cannot  1"-  - 
upon  him  in  the  usual  way,  the  proper  course  For  the  applicant  to 
pursue  is  to  serve  the  aotice  on  the  Comptroller  only,  and  when  a 
day  has  been  fixed  For  the  hearing  to  send  a  Letter  to  the  proprietor, 
accompanied  by  a  copy  of  the  aotice  of  motion,  stating  thai  an 
application  will  be  made  on  the  day  fixed  affecting  his  interest  g  . 
It  is  not  necessary  to  obtain  the  leave  of  the  <  lour!  to  give  suoh  an 
intimation  (/>). 

If  the  regis! i Tnl  proprietor  cannot  be  Found,  the  Court  would 
]>rol);ilily  allow  notice  to  him  to  be  given  by  advertisement,  or 
dispense  with  aotice  altogether  (/). 

Any  decision  of  the  Court  in  an  application  under  sect.  90  can 
he  appealed  from  to  the  Court  of  Appeal  and  to  the  House  of 
Lords  (*). 

Designs  Rules,  r.  27.  I'         '■■'  did, 

(<•)  Seep.  134  ''-v  a"  ''/'"'•  application,  ;i-k  for,  and 


(/)  Ibtd. 


obtain,  the  leave  "t"  th>-  jadgi  wl 
.!■  the  motion. 


{ff)  See  Be  La  Compagn     ■  fer.,  (i)  s  !..  J.,  in // 

8R.  I'.C  146;  followed  in  /,'•  /,'  \erts  ■  . 

Et.P.C.  (A)  S( 

213;   /•    A  .    I   l.\  ,,    ,, _  ,     ..    ,  .   ,-  I;    p  0    ,,, 

'  •  rently  this  \\;i<  not  the  case  under  the 

(h)  Per  Kekewich,  J.,  in   /:■    King  $  Patenl     Law    Amendment    Act, 
Trade  Mark,  above,  p.  352 ;  but  in        See  !:■    II 

.  s  I     '  ■■  I ..  EL  4  Ch.  784. 
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OHAPTEB  IX 

EXTENT,   DUB  kTION,  AND  FOBFE1  I  DBE  OF  <  OPTBIGHT. 

Extent. — The  oopyrighl    in   a   registered   design  extends  to  the 

United    Kingdom,  and   ordinarily   to  the   [ale  "I"   Man   also  (a). 

Bui   the  oopyrighl   does   not,  apparently,  <'\t''ii'l  to  the  Isle  of 

Man  in  oases  where  a  design  is  registered,  under  the  provisions 

[nternationa]  Convention  and  sect.  103,  by  a  person  who 

has  applied  for  protection  in  a  foreign  state  or  oolony  whioh  is  a 

party   to  the  Convention;    for  the   accession   oi    Her  Majesty's 

Q  ivernmenl  to  the  Convention  was  only  made  on  behalf  of  Great 

B    '  tin  and  rreland,  power  being  reserved  to  subsequently  accede 

-•n  behalf  of  the  Isle  of  Man,  Channel   [slands,  or  any  <»f   Her 

Majesty's  |  as  b).     Where,  however,  by  Order  in  Council 

under  Beet.  L03,  the  provisions  of  thai   section  are  applied  to  a 

■   te  or  oolony  whioh  is  not  a  party  to  the  Convention,  it 

would  seem  that  a  person  who  has  applied  for  protection  in  Buch 

.   oolony,  and  then  registers  here  under  the  provisions  of 

103,  would  obtain  oopyrighl  to  the  full  extent 

Duration. — Oopyrighl  in  a  registered  design  continues  for  five 

:  mii  the  date  of  registration  (a  .     The  date  of  registration 

i-  the  date  on  whioh  tin-  application  for  registration  is  received  by 

Comptroller  epl  when  the  application  has  1  **  •«  - 1 »  made 

under  the  provisions  of  sect.  L03  or  sect.  L04,  in  whioh  case  the 

tion  has  the  date  of  the  application  in  the  foreign  Btate  or 

marked   with   to  asterisk   being 

I  (.-  tin-  <  ;  •■•!».  parties  to  the  Convention. 

•    l.    Then 
a   .    •     f  •  |  proriaion  now  tot  the  extension  "f  the 

b  rin    -I 

.  by  '  >rd<  t  In       pab  nts. 
I  pp.  191,  1  Rol  "  p.  121,  post. 


EXTENT,  DURATION,    IND  FORFEITURE  01    COPYRIGHT.       II". 

oolony.      It'  applioatioD    for  proteotioo   bs     been  made  in  more 
than  one   foreign   state  or  oolony,  th<  ition    here  would, 

apparently,  have  the  date  of  the  earliest  of  Buoh  applioati 

Forfeiture.-  I  M  in  a  registered  design,  however,  m 

Losi  bi  fore  the  expiration  of  the  term  of  five  y< 

I  nder   the  provisions  of  seot.  54,  the  copyright   ■  I   the 

design  is  used  in  manufacture  in  any  foreign  country) 
used  in  this  country  within  Bis  months  of  its  registration  in  this 
country. 

Sect.  51  provides  thai,  before  delivery  on  sale  of  any  articL 
which  a  registered  design  has  been  applied,  the  proprietor  must 
cause  each  such  article  to  he  marked  with  the  prescrihed  maj 
with  the  prescrihed  words  or  figures,  denoting  thai  the  design  is 
registered,  and  thai  if  he  fails  to  do  so  his  copyright  ceases,  unless 
in  Bhow  thai  he  took  all  proper  Bteps  to  ensure  the  marking  of 

the  article  (if). 

The  copyright  in  a  i  Is  also  liable  to  forfeiture 

under  Beet.  50,  sub-sect.  2,  which  provides  that,  before  delivery  on 
sale  (h)  of  any  articles  to  which  a  registered  d 
the  proprietor  must  (if  exaci  representations  or  specn 
furnished  on  the  application  for  registration)  furnish  to  the  < 
troller  the  prescrihed  number  of  exaci  represi  Linens 

of  the  design       ;  and  if  he  fails  to  do  bo,  the  Comptroller  may 
his  nam.'  from  the  register,  and  thereupon  his  copyright  in 
the  design  shall  i 

Sect.  50,  sub-sect.  '2,  only  forbids  the  actual  delivery  on  -ah'  of 
the  articles  to  which  the  registered  design  has  been  applied  until 
its  provisions  have  been  observed ;  so  that  the  proprietor  will  not, 
under  this  Bection,  incur  the  risk  0f  forfeiture  by  oth  aling 

with  the  design,  or  the  articles  to  which  il  has  been  applied,  after 
obtaining  a  date  for  registration  by  Bending  in  a  sing] 
only  (/) ;  e.g.,  lie  may  exhibit  the  articles  or  the  design. 

It  should  he  noticed  that  in  Beet.  50,  sub-sect.  2,  the  words  are 
"if  he  fails  t<>  do  so,  the  Comptroller  map  erase  bJ  m  the 

(/)  Seep.  122,  As  to  the  I   ••  delivery 

(y)  See  the  chapter  on  "Marking,"  seep.  53,  <■■ 

pp.  51,  8eq.}  ante. 

.  2 
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r  _  -'  r,  and    then  ipon   his   oopyright    Bhall  oease";  whereas  in 
!    •    "-I   the  words  are  "if  he  fails  to  '1"  bo  the  oopyrighl   shall 
Therefore,  a  breaoh  of  the  |  i  50,  bud- 

.'.  would  havi  t  till  the  Comptroller  took  aotion  and 

It]     propriei  mi  ;  w bile  a  breaoh  of  th —  oi  -■ 

would,  '  rfeiture.     This  might  1"'  of  Importanoe 

in  thi  an  infringement  of  the  oopyrighl   immediately  after 

a  breaoh  of  one  of  these  provisions  by  the  proprietor ;  in  thi 
of  a  breaoh  oi  51,  the  mere  fact  of  the  breaoh  would  be  a 

oomplete  answer  to  an  aotion  for  infringement  ;  but  in  the  oase  of 
a  breaoh  0,  Bub-seot.  2,  this  would  nol   be  any  answer 

unless  the  Comptroller  had  already,  al  the  time  of  the  infringe- 
ment, erased  the  proprietor's  name  from  the  register. 

re  exercising  his  power  under  sect.  50,  Bub-sect.  2,  the 
Comptroller  Bhould,  apparently,  give  the  proprietor  an  opportunity 
of  being  heard  in  his  defenoe  (/).  It'  the  name  is  erased,  the 
proprietor  oould,  it  is  thought,  apply  to  1 1 1 < •  Court  under  tlu> 
provi  eot.  90  to  have  his  name  restored  (m). 

A-  a  matter  of  fact,  forfeiture  under  this  Beotion  is  hardly  likely 

to  occur,  exoept,  possibly,  in  the  oase  oi  r  artioles 

in  Classes  L3  or  i  1  ;  Eor  the  praotioe  of  the  Comptroller  is,  nol  to 

[gn  or  issue  a  certificate  till  he  has  actually  received 

roper  number  of  representations  <>v  Bpeoimens       :  and  until 

the  proprietor  receives  the  certificate  he  cannot  (exoept  in  the  oases 

mentioned  above)  know  what   is  the  "  prescribed  mark"  (o  ,  and 

would,  therefore,  if  he  sold,  incur  forfeiture  under  Beet.  51.     Ajs 

\  is  for  Lace  or  artioles  in  Class  •  13  and  1  I.  it  maybe 

1  that  a  proprietor  selling  artioles  marked  a-;  being  i 

he  has  obtained  his  certificate  of  registration  is  Liable  to  a 

!'■  nalty  of  5/.  f<»r  each  offenoe 

12— 14.    1  104,  ant*. 

onh  '        tra-  I  natruction    I     Pel     nsn  ho 

Hon,  but  ■  they  would  betaken       wish  I  'para.  6   i),p.  19 

pi t  to  H  proprietor  who  baa  been  Seep.  61, 

Eh  ■  p.  147,  j 


(  II.-   ) 
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HOW    TO    REGISTER. 


In  order  to  register  a  design,  application  mu-t  be  made  to  the 
Designs  Branoh  of  the  Patent  Office.  An  application  to  rej 
;i  design  Eor  any  article  other  than  lace  musl  be  made  in  Form 
■■  E"  or  Form  "0";  if  Eor  Lace,  then  in  Form  "  E  1  "  ot  Form 
"01  "  ■■•■•  .  Any  application  musl  contain  the  name,  addn  ss,  and 
description  individual  or  firm  making  the  applicatioi 

and  musl  be  signed  by  the  applicant  or  his  ageni  duly  authorized. 
The  application  musl  Btate  the  nature  of  the  design,  thai  is  to  Bay, 
whether  it  is  applicable  Eor  the  pattern  (c),  or  Eor  the  shape  or  o  »n- 
figuration  of  the  design  d),  and  the  means  (<■)  by  whioh  it  is 
applicable  (/),  and  musl  also  state  the  olass  of  goods  iu  whioh  the 


i'  Rules,    L893,    r.    3, 

p.  171.  post. 

ia  to  who  may  apply  for  r<  gis- 
tration,  Bee  the  chapter  on  "Who  may 
'   !•."  pp.  12, 
(<•)  A  design  registered  aa  "applicable 
for  the  pattern  "  is  not  necessarily  con- 
fined to  the  pattern  only,  t.>  the  exclu- 
•  other  elemi  ats  in  it    see  Heath  v. 
.  1 5  K.  P.  C.  441).    And  so  also, 
apparently,  with  designs  registered  t'<>r 
"shape  or  configuration,"  or  "orna- 
ment."    See    the    judgment    of    1       I 
1 1.  rsoheU    in    thai    case :    cp.    a] 
Rigby,  L.  -T..  in  //•/>■/»,•  ,\  <   .  v.  Wright, 
.   12    K.   P.  0.   p.    195;   and  Bee 

(>{)  All  that  is  necessary  is  t.>  fill  in 
after  the  words  "  statemeni  of  nature  of 
design"  the  words"for  the  pattern," 
'•  for  the  shape  or  configuration,"  or 
"  for  the  ornament,"  or  for  any  two  or 
more  Buch  puxpoa  a  as  the  case  may  be, 
adding,  when  necessary,  a  short  technical 

description  with  the  part  or  parts  claimed 


as  new  or  original  specially  defin<  d   si  i 
"Instructions  to  persons  who  wish  t.. 
•    designs,"    p.   195,  .     No 

specification,    as    in    pat  nt  , 
is   requiri  d   or  allow*  d  Lord 

Shand    in    Walk*  •,     //       r   §    Co.    v. 
Falkirk  Iron    Co.,  4  R     P.  0.  p.   394  ; 

K  :\.     I..    J.,    in    8 

L3  R.  P.  0.  p.  363).  After  registra- 
tion the  proprietor  cannot  disclaim  any 
pari  of  the  registered  design  so  as 
to  proto  ct  the  residue  by  itself  - 
Wick«  i  -.  V  I  .in  /'  v.  v  tdall,  20 
W.  R.  p.  .••:  :  md  |  Wills.  .!..  in 
S  \  ■   s  ,  7  R.  P.  0.  p.  91). 

langi  ra  of 
ttern  or  sample  without 
any  descriptiou, 

■ ."  ■ 

■  by  stamping," 

Rule  9.    The  forms  prescribed  by 
the  I  ■  lo  not  con- 

tain any  provision  fox 
made  by  the  applicant  as  t"  the  means 
by  whioh  the  design  is  applicable;  and 
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•  q  to  be  ] 

d  in  th"  3rd   Schedule  t"  the   Rules  In  os 

in  which  a  design  oughl   to  1"'  i 
Comptroller  may   decide  the  question  (i).     In   anj 
difficulty  tin-  Comptroller  can  apply  to  either  of  the  law  ofl 
. 
The  applicant  may  register  his  di  sign  In  more  than  oi 
he  thinks  lit  to  do  -         .  but  in  that  parate  application 

made  in  respeoi  of  eaoh  ola 
b  application  must  be  aooompanied  by  a  Bketoh  or  drawing 
of  th<  sufficiently  definite  to  identify  the  same  .  or  by 

tly  similar  drawings,  photographs,  or  tracings  <>!'  the 
.  or  by  three  specimens  of  the  design  (m).     The  advantage 
ling  a  Bketoh  or  drawing  La  to  ^'mv  b  date  of  registration 
.  but  no  cerl  m  be  issued  until  three  exact  draw- 

iphs,  tracings,  or  specimens  have  a\  to  the 

Comptroller  in  substitution  for  the  Bketoh   o).      The   proprietor 
must  be  careful  not   to  sell  any  article  to  whioh  the  design  has 
applied  before  furnishing  these  three  drawings,  &o.  (j>). 
The  application  for  registration,  and  all  other  documents* sent  to 
or  left  at  the  I  Branohofthe  Patent  Offioe,  must  be  written, 

1,  or  drawn  upon  Btrong  wide-ruled  foolscap  paper 
(on  on>'  dde  only    of  the  size  "I  1  '■'>  inches  by  8  indies,  ami  Leaving 
a  margin  of  not  Less  than  11  inohes  on  the  Left-hand  part  thereof, 
and   th--  signature  of  the  applicants  or  agents  thereto  mrj 
written  in  a  Large  ami  legible  hand  (q).     It'  Bketohes,  drawn 

re  furnished,  they  must  be  fixed  In  cases  where  the 

articles  to  which  the  design  is  to  1"'  applied  are  not  «'t'  :i  kind  to 

mi  m  i-       /  K.  I',  i     i 

■     .iv  l>>  tlir  I natruotion   I 

i  para.  16,  i 

(»/.;  Bui 
174,  (w)  Rule  .  loni  t" 

■ 

\    •  ■  the  dran  r.  imens, 

■  •  [nstrnotions    t"    ; 
In  c  i-    ..f  iliuitit   a         |  .         I       12,  p.  196, 

the  -      p.  1) 

.1  himself  "f   this  I:  :'•   S.     Thi   OomptroUer  may in 

mplefc    pro-       any  particular  i  thi    require* 

tccti":.  \.-<   ,   In      in- lit-  of  thia  rale  ai  ha  may  think  lit. 
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allow  of  their  being  j » .- 1 — < « -  *  1  into  books,  drawings,  photogra] ' 
tracings  mu  \i  be  furnished 

The  application  with  the  proper  fee  oan  either  be  lefi  al  the 
Patent  Office  (Designs  Branoh)  or  sen!  by  post  to  the  Comp- 
troller (t).  [f  the  application  be  sen!  by  post,  if  will  be  deemed  to 
have  been  lefi  al  the  time  when  the  1  <  ■  1 1 « •  r  containing  the  same 
would  be  delivered  in  the  ordinary  course  of  post  In  proving 

Buch  sending,  if  is  sufficient  to  prove  thai  the  letter  was  properly 
q  Idressed  and  put  into  the  posl 

The  Comptroller  may  refuse  any  drawing,  photograph,  tra 
representation,  or  specimen  which  is  not,  in  his  opinion,  suitable  for 
the  official  records  (V). 

The  Comptroller  may  refuse  to  register  any  design  pn 
him  for  registration  (a?),  but  before  doing  so  he  must,  if  bo  required 
by  the  applicanl  within  one  month  from  the  date  of  the  Comp- 
troller's objection,  give  the  applicant  an  opportunity  of  being 
heard  personally  or  by  his  agent,  by  Bending  the  applicant  ten 
days'  notice  of  the  time  when  he  may  be  bo  heard  .  If  tho 
Comptroller's  refusal  is  based  upon  the  identity  of  the  d 
sought  to  be  registered  with  a  design  already  registered,  the 
applicant  is  entitled  to  inspect  the  original  design 

Within  five  days  from  the  date  when  Buoh  notice  was  delii 
in  the  ordinary  course  <>f  post,  the  applicant  must  inform  the 
Comptroller  whether  or  not  he  intends  to  1"'  heard  upon  the 
matter  (a).  After  such  hearing,  the  '  lomptroller  musi  communicate 
his  derision  to  the  applicant  (6).  If  the  decision  be  unfavourable 
the  applicant  can  appeal  to  the  Board  of  Trade  c).  It  he  wishes 
to  appeal  he  must,  within  one  month  From  the  date  of  the  decision 
of  the  Comptroller,  leave  at  the  Patent  <  Mlice  (Designs  Branoh  a 
notice  of  his  intention  to  appeal,  together  with  a  statement  of  the 
grounds  of  appeal  and  of  his  case  in  support  of  it 

(>•)  Rule  0.  to  the  discretion  of  •      I       ••  roller,  see 

(«)  For  the  amount   of  the  fee,  Bee      fieri]                  sfarks,  p. 

p.  1 75,  Ek  ct.  '.'  i,  and   Rule  I  - 

(/)  Rule  7. 

(m)   Sect.  97  (1)  and  Rule  11.  -              fthi    \   I 

(c)  Beat.    97    (2)    and    Rule  11;    Bee       p.  127, 

p.  139,  post.  (a)   I. 

(«•)  Sect.  ;  (A)  Role  14.                       -    •    17  (6). 

(j)  Sect.  47  (6) ;  see  also  sect.  ^';.    Afi  (</)  Bet  Form  1 
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og  such  notioe  he  must  forthwith  Bend  a  oopy  1"  the  B  >ard  oi 

1      Board  oi  Trade  may,  upon  the  reoeipt  of  the  notioe, 

tiona  tin  \-  may  think  tit  for  the  purpose  of  the  hear- 

:  ih"  ap] 

The  Board  <d  Trade  must  give  to  the  t lomptroller  and  the  appli- 

days*  notioe,  or  such  Bhorter  notioe  as  thej  maj  in  any 

particular  ease  direct,  of  the  time  and  place  appointed   for  the 

hearing      .    The  Board  of  Trade  may,  on  the  hearing,  allow  the 

■;  to  1"'  1  unconditionally,  or  upon  terms,  or  may 

refui  '-v  i1  to  1"'  registered  (A }. 

T  ippeal  from  the  decision  of  the  Board  of  Trade.     In 

of  /.'     N  wial   Trade   M  .  Mr.  Justice  Chitty  said: 

"  In  ■    ,\         B  iard  of  Trade,  where  there  is  what 

here  an  appi  al  to  them,  apparently  are  made  the  final 

tribunal   for  the  decision  of  the  question,  because  by  this  Bub- 

L8  no  suoh  power  conferred  "n  them,  in  terms  al  any 

L  by  sect.  62      .  whioh  is,  thai  they  may,  '  if  it 

appi  ara  expedient,  refer  the  appeal  to  the  ( !ourt,'  inst<  sd  of  dealing 

with  it  themselves.     It  d  es  appear  from  sect.  17  that  the  I. 

ture  considered  thai  they  mighl  entrust  this  question,  as  to  what 

o  should  or  Bhould  not  come  on  the  .  to  the  Comp- 

oeral,  subjeot  only  to  an  appeal  to  the  Board  of  Trade. 

No  doubt   the  word 'only'  is  not   used,  but  this  is  b  Btatute  pre- 

Boribing  a  particular  oourse  of  procedure  with  reference  to  aright 

established  by  the  statute  itself,  and  I  take  it  thai  the  general  rule 

-•n  b  matter  of  that  kind  is  that   the  oourse  pointed  out   by  the 

le  the  only  oourse  whioh  the  parties  oan  pursue" 

There  Is  qo  provision  mud'-  by  the  A<t  or  by  the  Rules  as  to  the 

payment  of  theoostsof  an  appeal  to  the   Board  of  Trade,  so  the 

applicant  pays  his  own  costs  whether  the  appeal  be  successful  or 

.  document,  drawings,  sketches,  or  tra  r  the  amend- 

if  which  iM>  special  provision  is  made  by  the  A<t,  may  be 

1 1  md  17.  W  marks  only, 

but  i7. 

,  -     .  I     •    ■         .    I  .   in    lir 

|  I  B.  P.  0.  ] 
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amended,  and  anj  irregularity  In  pr Lure  whioh,  in  the  opinion 

of  the  Comptroller,  may  be  obviated  withoul  detriment  to  the 
Lnteresta  of  any  person  may  be  oorreoted,  If  the  Comptroller  think 
Hi ,  and  upon  suoh  tei me  as  he  may  du 

Tin'  lime  presoribed  by  the  Rules  for  doing  any  ad  or  taking 

any  proc ling  thereunder  may  be  enlarged  by  the  <  lomptroller  if 

he  think  fit,  lml  upon  suoh  terms  as  he  may  dir< 

Where  under  the  Rules  any  |  ired  to  do  any  a 

thing,  or  to  Bign  anj  dooument,  or  make  any  declaration  on  behalf 
of  himself  or  of  any  body  corporate,  or  any  document  oi 
is  required  to  1"'  produced  to  or  left  with  the  <  lomptroller  or  at  the 
Patenl  Office,  and  it  is  Bhown  to  the  satisfaction  of  the  Comptroller 
thai   from  any  reasonable  cause  such  person  is  unable  to  do 
aol  or  thing,  or  to  Bign  suoh  document,  or  make  such  declai 
or  thai  Buoh  documenl  or  evidence  cannot  be  produced  or  !■   I 
aforesaid,  the  <  'omptroller  may,  with  the  sanction  of  the  B<  ard  of 
Trail'',  and  upon  the  production  of  Buch  other  evidence,  and  subject 
to  such  terms  as  they  may  think  fit,  dispense  with  bu 
thing,  dooument,  declaration,  or  evidence  (0). 

The  Comptroller  may,  in  any  cum' of  doubt  or  difficulty  ari 
in  the  administration  of  any  of  the  provisions  of  the  Act,  apply  to 
either  of  the  law  officers  for  directions  in  the  matter  (p). 

It'  the  Comptroller  determines  to  registers  design,  he 
soon  as  may  be  to  the  applicant  a  certifii  istration  in 

the  prescribed  form  (0),  sealed  with  the  seal  of  the  Patent  Off!  ■ 
and  he  enters  in  the  Register  of  Designs  the  name,  address,  and 
description  of  the  registered  proprietor  and  the  date  upon  whioh 
the  application  was  received  by  him,  which  date  is  de<  1 
the  date  of  registi  :cept  in  cases  where  the  application 

has  1 n  made  under  the  provisions  of  Beet.  103  or  sect.  104 

The  copyright  in  the  registered  design  unless 

previously  Eorfeited  1  1  .     A  body  corporate  may  be 
proprietor  by  its  corporate  name  (j 


Role  30.  (r)  Rule  10.  1. 

(/*)  Rule  31  :  Bee  also  - 

(o)  Rulo  29.  men 

(p)  Sect.  95.  (m)  Seet.  - 

(?)  Form  G,  p.  178,  post.  1 
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In  ,  •  •:;•.!  in  an n  other  ease  in 

which  the  Comptroller  deems  it  expedient,  he  may  grant  a  •    py  or 

/). 
ller  may  on  request  in  writing  1  by 

the  presorib<  d 

Correct  oL  rii  al   ei  ror   in   or   in   connection  with   an 

applioat  '  ratioo  of  b  d(  sign,  or 

.•my  olerioal  error  in  the  name,  Btyle,  or  e 
the  registered  propria  tor  of  a  design,  or 
(iii.)   Permit   an  applicanl   for  registration  of  a  design  to  ai 
his  application  by  omitting  any  particular  goods  or  d 

-  in  conno  tion  with  which  he  has  desir<  '1  the  design 

to  I  :    (3 

International   arrangements. — When    arrangements    have   be<  n 

mail-' with  any  foreign  state  for  the  mutual  protection  of  d< 

any  person   b)   who  has  applied   Eor  protection  for  any  design  in 

any  such  Btate  is  entitled  to  registration  of  his  design  in  priority  to 

applicants   -  ,  and  such  registration  has  the  same  date  as  the 

of  the  application  in  Buch  foreign  Btate;   provided   always 

that  the  application  for  registration  is  made  within  four  months 

from  his  applying  for  protection  in  Buch  foreign  state  (d).    If 

application  for  protection  has  been  made  to  more  than  one  fi 

-•   ■  ,  the  application  for  registration  over  here  musi  apparently  he 

made  within  four  months  of  the  earliest  of  the  foreign  applications 

for  pi  .  and  the  registration  here  would  have  the  date  of 

that   foreign  application   -  .     But   an  earlier  foreign  application, 

regarded  in  relation  to  date  under  sect.  L08, 

if  there  has  been  a  bond. fide  and  Buca  Bsful  later  application  (./'). 

application  for      application,  and  In  hia  own  oami 
I    rm  H,  p.  178,      p 

Form  M.  p.  181, j  I I    th     h*  I    of    L883, 

ami  n.  I.  .1  bj  I  the  A        I   1886. 

Eh  '■•  I  V.  of  thi   I  !•■  i  national 

radon  can  apply      Oonrention,  p.  1    I, 
f..r  registration  under  thi  H  the  rnla  in  patent 

!  and  would  presumably  l  <•  the  same  In 

trill  only  be  granted      '  Ign. 

X,,  t:  gD  '■■    '    M  •''    /  •    I  -     I "    < 
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As  there  Is  nothing  in  the  section  to  confine  it-  application  to 
foreign  re,  an  English  subject  could  avail  himself  of  the  provisions 
of  this  sod  ion. 

The  proprietor  of  a  design  regisl       I  under  this  section  cannot 
er  damages  for  infringements  happening  prior  to  the  dal 
Hi.'  actual    registration  of  the  design  in  this  country  1 

exhibition  or  use   in  the   United    Kingdom  or  the  Man, 

during  the  above  mentioned  period  of  four  months,  of  t] 
or  tin'  publishing  therein  during  snob  period  of  a  description  or 
representation  of  the  design,  does  noi  invalidate  the  registration  of 
Hi"  (I  The  application  for  registration  of  such  a  d 

is  made  in  the  ordinary  way  (i). 

The  provisions  of  sect.   L03  apply  only  in  the  case  oi   I 
foreign  states  with  respeoi  to  which   Hit  Majesty  from  tii 
time,  by  Order  in  Council  (k),  declares  them  to  be  applicable,  and 
so  long  only  in  the  case  <•!'  each  state  as  the  Order  in  Council 
continues  in  force  with  respect  to  that  b\   I 

Under  sect.  104  Her  Majesty  may,  by  Order  in  Council 
apply  the  provisions  of  sect.  In-'!,  with  such  variations  or  additions 
as  may  he  thought  fit,  to  any  British  Possession  [I)  tin-  legislature 
of  which  has  made  satisfactory  provision  for  the  protection  of 
inventions,  designs,  and  trade  marks,  patented  or  registered  in  this 
country. 


Sect.  103  (1). 

(f>)  Sect.  II  LrticL   !V. 

(if  the  International  Convention. 

(0  Seot.  103  3  .  In  tli.'  case  of 
patents  a  Bpecial  form  of  application 
was  proi  id<  >1  by  tin  Pat  at  Rnli  b,  1890, 


bnl   there  i^  ao  oorreaponding  form  of 
application  for  di  signs. 

Efor    a    li-t    of    these  Onl>  n    in 
Council,  -  •  pp.  191,  i  92,  post. 

(/)  See  sect.  117    1  . 
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OHAPTEB  XI. 

THE  REGI8TEB  OF  Dl  3IQN8. 

Section  55  of  the  Ad  of  L883  provides  thai  there  shall  be  kepi  si 
the  Patent  Office  a  hook  called  the  "  B  of  Designs,"  wherein 

aha}]  be  entered  1 1 1 . -  names  and  addn  m  -  of  proprietorsof  register*  '1 
designs,  notifications  oJ  assignments  and  of  transmissions  of  regis- 
i  designs,  ami  such  other  matters  as  may  from  time  to  time  bo 
prescribed. 

Offioial  copies  of  all  specifications,  drawings,  and  amendments 
-nt  to  the  Edinhurgh  Museum  of  Science  and  Art.  the  Enrol- 
ments Office  of  the  Chancery  Division  in  [reland,  and  the  Rolls 
Office  in  the  [ale  of  Man.  Certified  copies  of ,  or  extracts  from, 
these  documents  oan  !><■  ohtained  by  any  person  on  paymenl  of  the 
I        :  Lhed  fee 

When  a  certificate  of  registration  has  been  sealed,  the  Comp- 
troller enters  in  tin-  Register  of  Designs  the  name,  address,  and 
description  <>f  the  proprietor  of  the  registered  design,  and  the  date 
upon  which  application  for  registration  was  received  by  him,  which 

te  is  taken  as  the  date  of  registrati  soepi   in  oases  where 

tne  ,i.  I    under  tin-   provisions   of  Be<  ts.    I11-"'  or 

L04 

re  ;|  person  becomes  entitled  by  assignment,  transmission, 
or  other  operation  of  1  in   a    registered 

the  Comptroller,  on  requesl   ami  on   proof  "I'  title  t"  his 

tion,  enters  the  name  of  suob  person  as  proprietor  of  the 

copyrighl  in  the  design  in  the  Register  oi    Designs.     The  person 

the  time  being  in  the  register  as  proprietor  of  the 

:,i   in  :i  design  has  (subject  t.»  the  provisions  of  the  A--t 

• 
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niul  to  any  rights  appearing   from  Buoh   register  to  b 

any  other  person)  power  absolutely  to  ai  ign,  grant  licon 

or  others  Ise  deal  with  the  same,  and  .  ■■  effectual  r< 

any  consideration   for  Buoh  assignment,  1:  dealing;  but 

any  equities  in   reaped  of  the  design   may  be  enforced    in   like 

manner  as  in  respeot  of  any  other  personal  property 

With  referenoe  to  the  "  request  "  and  "  proof  of  title  "  req 
by  seot.  87,  the  Designs  Rules  provide  as  follows: — 

Wliciv  a  person  beoomes  entitled  to  the  copyright  in  a  regist 
design,  or  to  any  Bhare  or  interest  therein,  by  assignment,  trans- 
mission, or  other  operation  of  law,  or  where  b  person  acquires  any 
right    to  apply   the   design,   either   exclusively   or    otherwi 
request(/)    for   the  entry  of   his  name   in   the  regi  •  such 

proprietor  of  the  design,  or  as  having  acquired  Buoh  right,  as  the 
case  may  be,  must  be  addressed  to  the  Comptroller  and  lefl  at  the 
Patent  <  Office  1 1  ►esigns  Branch  I  (g). 

Every  such  reinu'st  must,  in  the  case  of  an  individual,  be  made 
and  signed  by  the  person  requiring  to  be  registered  as  pro]  i 
and  in  the  case  of  a  firm  or  partnership,  by  some  one  or  more 
members  of  Buoh  firm  or  partnership,  or,  in  either  case,  by  ! 
their  agent  respectively  duly  authorized  to  the  satisfaction  of  the 
Comptroller;  and,  in  the  case  of  a  body  corporate,  by  their  i 
duly  authorized  in  like  manner  (A);  and  it  must  state  the  name, 
address,  and  description  of  the  claimant,  and  the  particulars  of  the 
assignment,  transmission,  or  other  operation  of  law  by  virtue  of 
which  the  request  is  made,  bo  as  to  Bhow  the  manner  in  which  and 
the  person  or  persons  to  whom  the  design  has  been  assigned  or 
transmitted,  or  the  person  or  persons  who  lias  or  have  acquired 
such  right  as  aforesaid,  as  the  case  may  be  (t  .     Every  request 
must  be  accompanied  by  a  statutory  declaration  to  be  thereunder 
written   verifying  the   Beveral  statements  therein,  and  declaring 
that   the  particulars  above  described  comprise  every  material 
and  dooument   affecting  the  proprietorship  of  the  design,  or  the 
right  to  apply  the  same,  as  the  case  may  be,  as  olaimed  by  rach 

(<?)  1883,  sect.  87,  amended  by  th  (/)  Form    K.  and,  in   ea 

of  1888,  sect.  21,     Nonoti  mKl,  pp.  179,  I80t  po$t. 

entered  on  the  register;  85,  (g)  Role 21. 

•111,1  p.  126,  post.  *  I  Rule  23. 
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i       claimant  lim-t   furnish  to  tli.'  Comptroller  any 
:  title  whiofa  he  may  require  for  his  satisfaction  (/). 

Trusts.--  No  notice  of  any  trust,  expressed,  implied,  or  oonstruo- 
tiv.-.  may  red  by  the  Comptroller  upon  the  ter(m). 

But  in  thi  \  ■  '  it  was  held  by  the  <  !ourt 

ol   Appeal  th  aly  excludes  Erom  the  i  imple 

notioea  of  trusts,  and  no!  documents  affeoting  the  proprietorship  of 
a  patent,  whether  by  creating  trusts  or  otherwise,  and  thai  equit- 
able assignments  of  a  patent,  or  of  a  Bhare  in  a  patent,  may  be 
entered  on  theregi  I  documents  affeoting  the  proprietorship 

of  the  pafc  i  '  In  that  oase,  the  owners  of  two  patents  wrote  to 

C.  that  in  consideration  of  hia  Bervioes  they  agreed  to  give  him 
one-third  Bhare  of  the  patents,  to  take  effed  from  the  date  of  the 
Letter.     < '.  caused  an  entry  of  this  Letter  to  1"'  made  on  the  r 

tents,  and  an  entry  was  also  made  in  the  register  of  pro- 
is  tiuit  C.  claimed  an  interest  under  the  document.     It  was 
held  that  this  Letter  was  an  immediate  equitable  assignment  of  an 
interest  in  the  patents,  and  that  the  entries  were  perfectly  pi 
and  the  application  to  expunge  them  was  refused. 

rifiter  "I   i  is  primA  facu   evidence  of  all  matters 

ted  or  authorized  to  be  entered  therein  (p).  Printed  or 
or  extracts,  purporting  to  be  certified  by  the  Comp- 
troller and  sealed  with  the  seal  of  the  Patenl  Oi  ?)>  of  or  from 
the  register  are  admitted  in  evidence  in  all  Courts  and  in  all  pro- 
ceedings without  further  proof  or  production  of  the  originals 
and  a  certificate  purporting  to  be  under  the  hand  of  the  Comp- 
to  any  entry,  matter  <>r  thing  which  he  is  authi 

}>v  the  Aft  or  any  of  the  Rules  to  mak 'do  i- ,  irim&facu  evidence 

try  having  been  made,  and  of  the  contents  thereof,  and  of 
the  matter  or  thing  hai  in;/  b<  i  □  done  or  Left  undone 

opinion  ;  bul  I 
i  ir  authority  on  the  point. 

i  d  ap- 

ide  t.  84. 

I 
1:    ]■    |  A  |  honld   ii"' 

l  Keb  k [oh,  •'..  r 

R.  P.O.  p.  4        I  I      I'    I        tp.  401, 
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Where  a  certificate  is  required  for  the  purpose  of  anj  '■ 
oeeding  or  other  speoial  purpose  as  to  any  entry,  matter,  or  thing 
which  the  Comptroller  Is  authorized  by  the  A*  t  or  Ruli  -  to  make 
or  do,  the  Comptroller  may,  ou  a  request   in  writing  d  on 

paymeni  of  the  prescribed  I  Lve  suoh  certificate,  which  -hall 

also  specify  on  the  face  of  it  the  purpose  for  which   it   has  been 
requested  as  aforesaid 

Any  person  who  makes  or  causes  to  be  made  a  false  entry  in  any 
register  kepi  under  the  Aot,  or  a  writing  falsely  purporting  to  be  a 
copy  of  an  entry  in  any  Buoh  register,  <>r  produces  or  tenders  or  caua  a 
tn  be  produoed  or  tendered  in  evidence  any  Buoh  writing,  knowing 
the  entry  or  writing  to  1"'  false,  is  guilty  of  a  misdemeanour  (//). 

Rectification. — Omissions  or  wrong  entries  in  the  register  may  1  e 
rectified  by  the  Court  on  the  application  of  any  person  aggrieved 
by  the  omission  or  wrong  entry  (a).    Pour  clear  dayi '  of  the 

application  must  be  given  to  the  ( 'omptroller  (/>). 

AVhen  an  order  for  rectification  has  been  made  by  the  <  !ourt,  the 
person  in  whose  favour  the  order  is  made  must  forthwith  leave  al 
Hi"  Patent  Office  an  office  copy  of  the  order,  and  the  necessary 
alteration  in,  or  addition  to,  the  register  is  then  mad* 

Inspection  and  Search  of  Register. 

Every  register  kept  under  the  Art  is  at  all  convenient  times  open 
to  the  public,  subject  to  the  provisions  of  the  Ad  and  to  such 
regulations  as  may  be  prescribed;  and  certified  copies,  Bealed  with 
the  seal  of  the  Patent  Office,  of  any  entry  in  such  register  are 
given  to  any  person  requiring  the  same  on  payment  of  th< 
scribed  fee  (d). 

J  hiring  the  existence  of  the  copyright  in  a  design,  the  d< 
itself  is  not  open  to  inspection   except   by  the  proprietor,  or  a 

(t)  See  Form  I,  p.  170,  post.  v."  pp.  102, 

(a)  See  p.  172,  Bed      90    of    th<     a 

(j-)  Rule  34  ;  and  sec  Form  J,  p.  179,  ami  nded  bj 

post.  Ruli   27. 

(//)  Sect.  93  ;  Bee  p.  117.  .  (<?)  Roll 

(z)  As  to  who  is  "  a  person  aggrievi  1."  (rf)  1- 

and  generally  on  tlii-  question,  Bee  the  Beet       2;                                      Fox  the 

chapter  on    • '  Rectification   of    the  Re-  fee,  -  •■  p.  17  I, 
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.  authorized  id  writing  by  him,  or  a  person  authorized  by  the 

I         troller  or  by  the  Court,  and  furnishing  Buch  information  as 

enable  the  Comptroller  to  identify  the  design.     But  where  the 

I  on  the  ground  "i  identity  with 
,  the  applioanl  for  registration  is  entitled 
to  inspect  the  •:  gistered.     The  inspection  takes  place  in 

the  pn  f  the  Comptroller,  or  of  an  officer  aoting  under  him. 

The  person  making  the  inspection  must  pay  the  prescribed  f< 
and  is  not  entitled  to  take  any  copy  of  the 

Aiter  the  copyright   in  any  design  has  ceased,  however,  any 

•i  the  production  of  the  number  of  such  design,  and 

on  paying  the  prescribed  :  ,  inspect  and  take  oopies  of  suoh 

1  hours  when  inspection  may  take  place  are  notified 
by  a  placard  posted  at  the  Patent  <  Office 

On  the  reqi  I  any  person  produoing  a  particular  d< 

hi  r  with  its  mark  of  i  tion,  or  produoing  only  its  mark 

ition,  or  furnishing  Buch  information  as  may  enable  the 
Comptroller  to  identify  the  design,  and  on  payment  of  the  pre- 
,  it  is  the  duty  of  the  Comptroller  to  inform  suoh 
:   gistration  still  exists  in  respeot  of  suoh  di 
and  if  bo,  in  respect  of  what  olass  or  Is,  and  t 

the  date  of  registration  and   the  name  and  address  of  the 

1  proprietor  (/). 

The  Comptroller  may,  on  receipt  of  the  prescribed  Eee  (k  ,  make 

og  tl  regi  tered  at  the  Patent  <  Iffioe,  and 

inform  any  person  requesting  (t)  him  bo  to  do  whether  a  particular 

:,  produced  by  suoh  person,  and  to  be  applied  1"  i: Is  in  any 

particular  class,  is  or  is  not  identical  with,  ><r  an  obvious  imitation 

I   design   applied  to  suoh  g Lb  of  whioh  the 

oopyrig  ti      till  exi  ting  The  request   for  Bearoh  must  be 

•  lentatione  of  the  design  to  1"'  Bearohed 

. 

(#)  s.         :  (0 

:  ,  ;m„  ,„i,,i   i,y  I:  .!•  Bui  -u.  fa  .i  itatemenl  If 

noi  .  \  id.  noe  in  :m  aotion  for  Infi 
m.  d1  ;  Me  Smith   r.   H  .      JB.P.  I 
p.  204,  and  p.  I 

(i)  S.<    I"..ri..  N.  p.  181  "  I"-'ru.  tioni      I 

.••  para,  i  I,  p.  105,  , 
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CHAPTEB   XII. 

PRACTICE    AM)    EVIDENCE. 

As  a  iiil>\  the  general  principles  of  law  as  to  praotice  and  evi 
apply  to  design  oa  eg  as  well  as  other  eases,  but  in  some  r< 
the  prinoiples  which  are  followed  in  d<  i  differ  from  those 

followed  in  ordinary  oasi  s,  ami  there  are  other  principles  which  are 
peculiar  to  design  oases.     It  Is  proposed  in  this  ohapter  t" 
out  some  of  the  more  noticeable  prinoiples  whioh  have  been  di 
by  the  Courts,  or  laid  down  by  the  Ads  or  Rul 

A.— Practice. 
(1.)   c/'  neral  Points. 
Where  there  is  no  special  ru\<'  or  reason  to  the  contrary,  the 
general  course  of  praotice   followed  in  patent  cases  will  also  be 
followed  in  design  cases.     In  the  case  of  Morris,  Wilson  8f  ( 
Coventry  Machinists'  Co.,  Ltd.  (a) ,  North,  J.,  said:  "What    n 
is  there  why  the  Bame  course  of  practice  Bhould  not  be  I   I         I 
where  tin1  action  is  one  for  the  infringement 
as  thai  settled  and  adopted  in  the  case  of  the  infringement 
patent?     No  reason  has  been  suggested  that  seems  to  me  to  1"';: 
good  one.     No  Bpeoial  reason  has  been  suggested  in  respect  of  this 
particular  action;  and  the  qui  whether  it  is  not  a 

venient   rule  that   the  course  of  proceedings  adopted   for  patent 
actions  should  be  followed  as  regards  actions  iorintVin-.iii.-iit  of 

registered  designs It  seems  to  me  that  the  praotice  which 

would    be    followed    if  this    were   a   patent   action  .-li.-uld  alf 
followed,  although  it  is  not  an  action  Eor  infringement  of 
but  of  a  registered  design." 

(a)  8  R.  P.  0.  353. 
K.  K 
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In  the  al  .  J.,  held  that  the  role  ofpraotioein 

■  actions,  which  allows  a  defendant  to  amend  partionlan  of 

D    tli'1   terms    that    the    plaintiff   may    then,    within   a 

given   tin    .  ntinue  his   action,  and   thai  if  he  '1-'  -  s<>  the 

lant  must  pay  the  plaintiff's  i  ibsequent  to  tin-  delivery 

of  the  firs!  particulars,  is  applicable  to  design  actions.     Bui  though 

rule  is  almost    invariably  followed  in  patent  oases,  the  judge 

ha-  an  absolute  discretion  in  the  matter,  whioh  cannot  be  fettered 

y  rule  "f  practice :  and  if  he  d  i  -  not  follow  the  general  rule 

the  ,  i  his  iis<  retion  will  not  be  interfered  with 

A  defendant  in  an  action  for  infringement  ■•!  a  design  oan 
the  same  qui  it    have  been  raised  in  a  previous  e 

her  defendants  (c).     But  where  the  questions  have 
1  by  a  ( '-nit  of  Appeal,  th  •  ( lourt  will  apparently,  in  a  snh- 
nt   action,   feel   bound   by   those  decisions   without   further 
leration 

Inspection. —  By  the  Rules  of  the  Supreme  Court,  Order  50, 
rr.  '■'> — 6,  tip-  Cunt  i-  given  wide  powers  <>t'  ordering  an  inspection, 
and  in  patent  cases  inspection  i>  7ery  neoessary  and  frequently 

ted  to  where  a  patent  is  being  infringed  secretly,  -..'/.,  where 
infringing  machinery  is  being  used  in  a  workshop.     But  there  is 
an  important  difference  between  patents  and  designs  in  thi 
that  in  patent  cases  tin'  patent  may  he  infringed  merely  by  a 

i  making  and  using  the  patented  article,  s<>  that  in  suoh 
the  patentee  may  be  unable  t<>  Batisfy  himself  that  his  patent  is 
d,  unless  he  can  obtain  aooess  t"  and  inspection  of 

rtiole  he  believes  to  be  a  piracy.     But   in  the  oase  of  designs 

mly  the  unauthorised  application  <-l  a  registered  design,  "i  ••! 

an  imitation  thereof,  to  any  art  ioles  for  lh<   ,  f  80li   whioh  is 

an  inJ  i  that  the  aggrieved  party  will  Dearly  always 

be   able  to  purchase  a  sample  <d    the  piratical  article  and    will 

rarely  need  inspection,     [nspection  might  be  neo   sary  in  such  a 

\fcCrat   v.   //  ••      /),  where  piratical  articles  were 

EL  P.  0.  429.        P.  I  I    rd  Prmidi  at 

•  ■ii  .« i >i ..  .ii  .  p. 

P   '     '■    ■  mU. 

Lord  McLan       •    ■> 

I;  (/; 
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manufactured  durii  pyright,  but  were  no!  ini 

to  1"'  sold  (ill  after  the  expiration  of  thai  period.  Ii  in  peotioD 
Bhould  in  any  ease  be  aeoei  ary,  the  ordinary  rules  applicable  to 
inspection  in  the  case  of  patent    would  doubtl<    » be  follow    I 

Interrogatories. —  In  an  actios  for  a  penalty  ondei  58  the 

defendant  is  no!  bound  to  answer  interrogatories,  the  action  under 
thai  seotion  being  For  :i  penal  sum,  and  the  remi  □  by  that 

seotion  being  therefore  a  punishmenl   for  an  offence,  aol 
satioD  for  an  injury  </>). 

In  the  case  of  Saunders  v.  Wiel,   Day,  J.,  said    i),  with  n 
enoe  to  this  question,  thai  he  did  not  think  it  was  at  .-ill  mi 
whether  tin'  action  was  brought  under  "  I  think 

the  objection  would  be  as  strong  if  he  La  proo<  i  ding  under  sect.  59, 
b  cause,  while  sect.  -~>s  remains  in  the  Statute  Book,  to  my  mind  he 
(the  plaintiff)  is  noi   entitled  to  claim,  by  way  of  inten 

evident E  an  offenoe  committed  under  seel  ■  n  in  pr< 

ings  under  seel .  59."  This  remari  of  Mr.  Jusl  !■  e  I  '.i\  ">  is  only  an 
obiter  dictum,  as  the  action  was  treated  as  being  hi   ughi  under 

58 :  ami  the  ( lourt  of  App<  a]  declined  to  say  what  would  I 
construction  as  to  the  question  of  inten  if  the  action 

brought   under  Beet.  59.     Bui  it  lb  su£  thai  inten 

should  be  admissible  in  actions  under  sect.  59;   for  thi 
under  Beets.  58  &  59  arc  alternative,  and  cannot  both  be  pc 
the  same  offence  (&),  so  that  a  plaintiff,  by  bringing  his 
under  sect.  59,  practically  al  i   m  any  liability 

for  a  penalty  under  sect.   58,  and  the  decisi  (     irt  of 

Appeal  in  the  case  above  was  based  entirely  on  the  ground  that 
interrogatories  could  no!  be  administered  to  a  defendant  it'  they 
tended  to  show  that  he  was  liable  to  o  penalty. 

Pleadings. — If   the  statement  of  claim   is  bo   framed  that  it  is 
doubtful  under  which  seotion  (58  or  59   the  plaintiff  i  inghis 

action,  he  may  be  compelled,  by  applicati  n  in  ('ha. 
under  which  section  he  will  proceed  (/). 

{ff)  See  i;.  s.  0.  Order  50;  and  Ed- 
munds on  Patents,  pp.  ill-  (/)  /' 

-  wi  I  t  v.  W      9  R.  P.  C.  -.   If.   B  . 

(i)  Ibid,  at  p.  461. 
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In    an    B  iin>t     a    Ballet    of     piratical    goods,    the    Btate- 

ment  of  claim  Bhould  Bel  out  thai  the  d<  Pendant  knew  thai  the 
proprietor  had  n<»t   given  hi  '   to  the  application  "I   the 

.  ■  Bhould  contain  all  the  material  grounda 
apon  which  the  defendant  intends  to  rely,     [n  the  case  of  Wal 
II  \  i    .  v.  II        1        '     i  ,  the  defendants,  not  having 

up  in  their  pleadings  the  defence  ot  "anticipation,"  were  no! 
alio  lise  the  question  at  the  trial. 

In  thecase  of  Rivett  v.  Qrimshawfo),  the  defendants  in  an  action 
men!  ohjeoted  to  the  validity  of  the  plaintiff's  design  on 
the  ground  among  others  thai  it  had  been  anticipated,  and  in 
their  particulars  of  objection  specified  Beveral  instances  of  all< 
anticipation.  Six  days  before  the  trial  they  gave  notice  1"  the 
plaintiffs  that  they  Intended  to  produoe  evidence  in  respect  of  two 
other  instances  of  anticipation.  The  plaintiffs  at  the  trial  objei 
to  the  receipt  of  this  evidence,  but  it  was  held  that  sufficient  notice 
had  been  given. 

The  question  whether  a  registered  design  has  been  infringed, 
and  whether  it  is  novel  or  not,  is  for  the  jury  (p)  j  but  it  is 
Cor  the  Court,  looking  at  the  statute  and  looking  at  th  i  red 

desJ  y  whether  the  lviuiirenients  of  the  statute  have  been 

1  with    p).     The  question  whether  or  not  "  all  proper  st<  pa 
osure  marking  "  have  been  taken  by  the  ]  1  proprii 

under  the  proviso  in  sect.  51,  is  a  question  for  the  jury 

Onus  of  proof. — Where  one  of  the  grounds  of  defence   I 

i  >r  infringement  Is  that  the  plaintiff  is  not  the  proprietor  of 

.  the   onus  of  proof  lies  with  the  plaintiff  (r).     In  a 

by  striking  out  the  respondent's  name 

.in  B    P.  I 

D  i  urt  .  I     I ;    l  ( ,' . 

thai  be  miul  1"  tak'  at         I     21  i. 

I         :     I  (OW    in   Jo  ' 

I.  .1..  .!,  n  /.        ,  11  B.P.  O.  ]     24. 

P.O.]  "  I:    !'. 

5  B   r  •    :i 
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red  owner  ami  proprietor,  thi  □  the  applii 

show  thai  the  respondi  q1  i    nol  the  proprii  tor 

In  an  application  to  expunge  a  d<   ign  from  the  register,  if  the 
applioanl  is  in  the  same  trade  us  the  respondent,  he  \spritnA 
an  "aggrieved  person"  within  the  meaning  of  seot.  90ofth< 

and   il nus  of  disproving  thi  .  by  showing  thai  he 

p     ibly  be  injured,  is  upon  th        ; 

In  an  aotion  for  tofringemenl  it  is,  of  course,  for  the  plaintiff  to 
show  thai  his  registered  design  has  been  infringed.  Bui  if  the 
plaintiff  oan  Bhow  thai  the  defendanl  knew  of  hie  the  plaintiff's) 
registered  design,  and  thai  the  defendant'  itati 

of  the  plaintiff's  design,  though  the  imitation  is  do1 
to  constitute  it   an  obvious  imitation,  then  the  burden  of  proving 
that   it    is   nol    a  fraudulent    imitation  thrown   upon    the 

defendant.     In  the  case  of  Grafton  v.   Watson       .  <    ••   ■.  I..  .1.. 
in  lli<'  oourse  of  hi-  judgment,  remarked :  "When  the  i 
design  is  known,  then,  if  there  is  imitation,  the  burden  of  proving 
thai  the  registered  design  was  nol   copied  is,  to  my  mind,  thrown 
on  tli«'  person  who  produces  the  pattern  like  that  which  is  imil 
.  ...  In  my  opinion  there  is  here  a  pri   d  of  imil 

and  without  such  further  explanation  as  may  be  given  by  the 
defendants,  Buch  primA  facie  case  i-.  in  my  opinion,  within  the 
meaning  of  the  Act,  a  fraudulenl  imitation" 

In  an   action  againsl  a  seller  of  piratical   goods,  it   i-  for  the 
plaintiff  t<>  prove  affirmatively  thai  the  defendanl   knew  that  the 
registered  proprietor  had  not  given  hi-  consenl  to  the  applii 
of  the  design  (s). 

Order  for  delivery  up. — An  order  for  delivery  n]>  of   piratical 
articles  (")  to  a  successful  plaintiff  can  only  be  made  agan 
defendant   himself,    and    not   againsl    third    parties    who    a: 


(«)  See  in  /.'-  Heinricha*  Det .    ,  9  R.  1'.  .-,;  i  ,,. 

(     '      '        ',  T  T  ■  „  ,  „  '  K 

(t)  Per   rry.   L.   .1.,  m    /,'    ./.  rru        ,,      . 


!/..••  '-.    B    K.    P.   0.   ; 
and  see  p.  107,  ni  ■  ••    .  ),  ante. 


V  -i    ,  in 

I 
ante. 


(«)  As  to  a  design  being  a  fraudulent,       r'  '    *•    P     '  ' 

but  not  an  obvious,  imitation,  see  p.  72,      •'   '  ;  '•  ;':'!  I 
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-,  tical  artdoles   ;'>  ;  but    suoh    I 

.  ntlv  1"'  added  as  defendants,  bo  as  I 
them  from  parting  with  th<  apt  to  the  plaintiff  • 

form  of  tl j'l  r  for  delivery  up  La  a  direction  thai  t!n> 

hnt  shall  deliver  up  the  piratical  artiol  -  on  an  affidavit  thai 
they  are  all  that  he  h      got     ;>. 

Evidence    in  Appeal   Court.— In   the   Appeal   Conrt,    where   the 

had  been  dismissed  in  the  Court  below  without 

idence,  the  <  lourt  of  Appeal,  in  order  to 

ick  to  the  Courl  below,  went  into  the  defendants' 

itted  their  oounsel  to  Btate  the  facts  they  could  have 

1.   whioh  were  admitted  by  oounsel   Eor  the  plaintiffs,  and 

thereupon  gave  judgment  for  the  plaintiffs 

Parties  in  applications  under  sect.  90. — In  applications  to  1 
the  register  the  Comptroller  is  usually  made  a  respondent,  but  this 
though  four  dear  day-'  notice  of  the  appli- 
must  be  given  to  hit  Neither  is  it  necessary,  in 

where  the  applicant  is  not  himself  the  r<  ;  ropi  ietor,  to  make 

proprietor  a  respondent,  though  it  is  usual  to  do  so 
if  he  is  within  the  jurisdiction  ;  and  he  is  in  any  case  entitled  to 
proper  notice  of  the  application   ;  .    I E  the  proprietor  becomes 
bankrupt,  the  trustee  in  bankruptcy  may  apparently  be  made  a 
respond)  at 

Jurisdiction  oj  f  'ourfa. 

English  Courts. — Under  the  Act  of  L842  the  penalty  imp  Bed  by 
ould  be  i  I  by  an  actios  of  debt,  or  on  the 

'.     ■  Kulr  '.'7. 

12  R.  P.  I  .  .     T 

Lindley,  L.  J.,  in  /. 

.  above .  p  Ai 

t'.  giy  log   Qotii  ■    to  thi    registered 

i       liii  ii 

pri(  tot  wtu  ii  hi    i~  domtcili  .1  outmdi 

'     '    '  jurisdiction,    and    i  u    to  the 

■r  i 

;  .  .i.    111  m|.|  rcctif)  the 

•  pp,  112,  1 

L.T. 


PRACTICE   \Nl»  I  \  Ihi 


135 


oase,  or  by  summary  proa  edii  lw<>  ju 

The  penalty  imposed  by   •■'.  58  of  the  A<t  ol  qow  made 

by  thai  section  a  simple  contraol  d  ble  onlj  by 

in  "anyCourl  of  competent  Jurisdiction  " ;  I  ly  says 

thai  "an  action  For  the  reoov<  ry  of  dai  bo  brought. 

Sect.  1 1  r  of  ill'-  Art  defines  "  the  Court "  as  m  I  I 

the  provisions  for  Scotland,  Ireland,  and  the  [sle  oJ  Mi.  Eler 

Majesty's  Sigh  Courl    of  Justice   in    England,   which  now,  by 
virtue  of  the   Aol   53  <$   54    Viot.  o.  23,   inclu  Courl   ol 

Chancery  of  the  County   Palatine  of  Lam 
persons  and  property  within  the  jurisdiction  of  thai  Courl    I).     [1 
would  Beem,  therefore,  thai   any  action    in    resp  ol    of  a   >'•■ 
whether  under  sect.  58  or  59,  should  be  br  mghl  in  the  1 1  igh  <  lourt, 
and  as  a  matter  of  practice  this  is  the  usual  com  ,11 

clear  thai   the  County  Courl  has  no  jurisdiction  where  the  < 
righl  of  o  registered  design  is  in  question,  as,  for  instance,  where 
1h«'  defendanl  sets  up  the  defence  thai  the  plaintiff's  ght  is 

invalid  ;  for  the  <  lounty  ( lourts  A.ct,  I  vv^.  -  ot.  56,  excepts  from  the 
jurisdiction  of  thai  <  lourl  any  action  in  which  the  title  to  a  fran 
is  in  question.     Jn  the  case  of  Regina  v.  Tht  County  Court  Judgt 
of  Halifax  («),  it  was  held  thai   the  word  "franchise"   in  that 
Bection   includes  a  privilege  which  is  granted  by  the  Crown  in 
•t  of  its  prerogative,  and  that  a  patent  is  suoh  a  grant,  and  is 
therefore  within  the  word  "franohise";  and  this  definition  .. 
include  a  oopyrighl  in  a  design  as  well  as  a  patent   i   . 
if  the  oopyrighl   of  the  plaintiff  is  nol  challenged,  and  the 
question   is  whether  il   has  been  infringed,  it  would  seem  that  the 
action  Bhould  still  be  brought  in  the   I  urt,  as  the  ex] 

provision  of  a  tribunal  by  sect.   117  of  the  Aol  ol    L883  is  not 


(k)  See  pp.  136,  137, 

8ei     dso         Eeher,  M.  R.,  in  Beg. 
v.  Cox  B    I'. 

0.  p.  344. 
(m)  It  may  be  notii  ed 

b of  1858,  whicl  ''1  by 

the  A'-t  of  i s^  ;.  expr<  ssly  providi  <\  that 
dings    for    damages    oaus<  1    by 
piracy  might  be  instituted  in  the  County 
Court  ;  there  is  no  similar  provic 
the  A.ot  of  L88  I. 


-  I;    P.I 

X  I:    P. 

1  trii  1  in  the  County  I 

and   in  t!i< 

P.  C.  123,  where  the  plaintifl   ol 

•JO/,  dam  i-  -.    I  Irantham,  •'..    ■  ■ 

tliat  it  was  a  pro]  bring  in  the 

1    >urt  ;  t>iit  iu  di 
d  of  tin  ju:  I  kmnty 

C'>urt  r 
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:'  -in  the  County  Court    Aot,  1888  The 

.•hi-  in  the  *  '"Hit   of  Appeal  in  the  ease  oited  above  show 

thai  the  judg  pinion  that  the  Act  of  1883  ousted  the 

d   of  the  County   Court   in  all  patent   aoti  ...   in 

■  m  as  well  a-  of  title),  quite  apait  from  t lm 

laid  down  in  Beet.  56  of  the  County  Courts  Act,  I 

and  Boot.    1I7  applies  t"  designs  as  well  i  ;    tents.     On  the 

other  hand,  it  le  that  the  words  "any  Court  of  oompetent 

jurisdiction  "  in  $&  t.  58  may  be  held  t"  include  the  <  lounty  <  Jourf 

where  the  title  t'»  the  copyright   is  not  disputed.     The 

que  ;.  no  means  free  from  doubt. 

lion,  however,  can  by  agreement  in  writing 
give  the  County  Court  jurisdiction  to  try  the  a  ;  but  the 

.cut   of  the  Court  will  not  be  evidence  of  title  between  the 
parties  or  their  privies  in  any  other  action  <>r  matter  in  that  <  lourt 
or  any  other  <  Jourt 
Tin-  plaintiff  may  bring  liis  action  in  either  the  <  Ihanoery  or  1 1 1 « * 
b   Division.     II'  he  desires  that  tin-  case  Bhould  be 
;  y  ;i  jury,  tin'  <  lueen's  Bench  is  of  course  tli"  proper  division  ; 
t,  th.'  action  is  more  usually  brought  in  the  Chanoery 
ion. 
Applications  t<>  rectify  the  register,  under  Beot.  90  "f  the  Act  of 
made  to  the  1 1  igh  <  lourt 

Scotch  and  Irish  Courts.— Seotion  111,  sub-seot.  I,  <>f  the  Art  <»f 

that   iln-  provisions  "I'  the  Art  conferring  a  Bpeoial 

jurisdiction  on  the  <  'ourt  as  <lrtiiH.il  by  the  Art    / >  shall  not,  i 

so   far  as  the  jurisdiction  extends,  affeot  the  jurisdiction  "I'  any 

tland  or  Ireland  in  proceedings  relating  to  designs ; 

fui«l   .;  that    with   reference   to   any    Buoh    proceedings   in 

ind  the  term  "  the  Court "  shall  mean  any  Lord  Ordinary  of 

Court  of  Session,  and  the  term  "Court  of  Appeal "  shall  mean 

either  division  <>f  the  Baid  Court  ;  and  that  with  reference  to  any 

i.        !.   .i  .  In    8  County  Court*  dot,   I 

!      i     ,  '.  in    mi.  l.    ,  p.   1  |C, 

/     ,  l.\  -•  ■  t.  il,,  the  I lign  <  ..nit 
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suoh  proceedings  in   [reland,  the  terms  "the  Court"  and  "the 
Courl  of  Appeal  "  respectively  mean  the  Bigh  Court  •■  in 

[reland  and  I  [er  Ma  j  I  ourt  of  App<  a]  in  Ireland. 

This  Bection  '1-  lude  the  jurisdi<  tion  of  the  I!\ 

•  ■I  .In  :  ic  ■  .11  I  !n   *  i 1 1 ■  1 ,  even  in  o  i  g    wh<  re  tli 

i  Scotchman  or  Irishman,  but   preserves  to  the  Sootch  ai  I  I 
Courts  oonourrenl  jurisdiction  in  suoh  ca 

It   Beems  doubtful  whether  or  not  an  application  to  rectifj 
ter  can  be  made  to  a  Sootch  or  [rish  <  lourt 
tion   L08  of  the  Aot  provides  that   in  Scotland  any  offi 
under  the  A ■  t  declared  to  1"-  punishable  <>n  summary  i 
may  be  pro  in  the  Sheriff  <  lourt. 

Section    II?    provides   that    in   the   application    of  the  A 
Ireland    "summary   conviotion"    means  a    oonviotion   under  the 
Summary  Jurisdiction  Acts  there  defim  d. 

Courts  of  Isls  of  Man. — Section    112  provides  that  the  Act  shall 
extend  to  the  [si  •  of  Man,  and  that  nothing  in  the  Act  is  to  afl 
the  Jurisdiction  of  the  Courts  in  the  [sle  of  Man  in  | 
for  infringement,  or   in    any  action  or  proceeding   n  specting   a 
design  competent  to  those  Courts.     It  does  not  Beem  that  under 
this  Bection   a  motion  to  rectify  the  i  could  be  made  J 

1      irt  in  tli"  [ale  of  Man  (z). 

I  nder  the  same  seotion  the  punishment  for  a  misdemeanour 
under  the  Act   in  the  Isle  of  Man  is  to  be  imprisonment  for  any 
term  not   exceeding  two  years,  with  or  without  hard  labour,  and 
with  or  without  a  fine  not  exoeeding    £100  at  the  of  the 

Court;  and  any  offence  under  the  Act  committed  in  the  I -1<*  of 
Man,  whioh  would  in  England  be  punishable  on  Bummary  oon- 
viotion (5),mayl  eprosei  uted,  and  the  fine  ri  covert  dat  ' 
of  any  person  aggrieved    -  I,  in   the  manner   in   which   offen 

'/     '.  9  I;.  Seesed 

P.  C.  350,  and  p.  3ee  Let  oi 

(.r)  Ibid.;  and  see  pp.  102,  103,         .  L  '  "f  th     ' 

where  the  question  is  discusst  1.  I- 

.  .  ■-,  r)  The  interpret 

0/)  See  Beets.  L05,   I  „  . 

;  •:■   A  t  oi  1888.  and      ,  r  i    ki    i 
probablj 

''        '  ')0s  '  tion  pnl  |a  jn 

Seep    L03,( 
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hable  on  Bummary  conviction  may  for  the  time  being  be 

•  d. 

B.-  Evidence. 

A  ts  and  Rules  have  made  variona  provisions  as  to 
what   may  be  '  '1  as  evidenoe  with  reference  to  i 

•us. 

I'.\  t.  2,  of  the  Act  of  1883,  the  Register* 

evidei      oi  any  matters  by  tli>-  Ad  direoted  or 
.1  to  1"'  entered  therein. 

I  the  Aot  ol  1883  provides  for  the  giving  of  certified 

in   the  register  (rf) ;  and  sect.  s"   enacts  thai 

printed  or  written  copies  or  extracts,  purporting  to  be  c<  rtified  by 

Comptroller    (<*)    and   sealed   with   the  seal   of    the    patent 

office  I  / 1,  of  or  from  patents,  specifications,  disclaimers,  and  other 

documents  in  the  Patent  <  Iffioe,  and  of  or  from  registers  and  oth<  r 

kepi  there,  shall  be  admitted  in  evidence  in  all  Courts  in 

Her  Majesty's  dominions,  and  in  all  proceedings,  without  further 

I  roduotion  of  the  originals 

By  sect.  96  a  oertifi    I  purporting  to  be  under  the  hand 

of  the  Comptroller  as  to  any  entry,  matter,  or  thing  which  he  is 

authorized  by  the  Aot,  or  by  any  general  rules  made  thereunder, 

to  mal c  do,  is  to  bepriindfacu  evidenoe  of  the  entry  having 

been  made,  and  of  the  oontents  thereof,  and  of  the  matter  <<r  thing 
having  been  <l'>u<-  or  lef!  undone. 

-    •  '-     •    2,  of  the  Ad  of   L888,  provides  thai  all 

documents  purporting  t"  1"'  orders  made  by  the  Board  of  Trade, 
and  t"  1"'  Bealed  with  the  seal  <>i'  the  Board,  or  t"  !"•  Bigned  by  a 

•     ■         etary  ■•!  i!i"  B  >ard,  or  by  anj    ] 
authorized  in  thai  behalf  by  the  President  of  the  Board,  shall  be 
received  in  evidenoe  and  Bhall  l"-  deemed  t<>  be  suoh  orders  without 
further  proof,  unli  mtrary  is  shown. 

By  -ill.-     •.   3  -I  ill"  same  section  a  certificate,  signed  by  the 


(/    3 

■  |.-.  1  •    100. 

.i  .  iii                 La  to  tli"  granting  ■•!"  «•■  rtii 

i:    r  <    p.  461.      we  p.  127,  '■  :;;..•     i. 
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Presided  of  the  Board  of  Trade,  thai  any  order  made  or  ad  done 
is  the  order  or  aef  of  the  Board,  is  to  be  conclusive  evidence  of  the 
fad  bo  certified. 

Under  Beet.  '.'7  of  the  Ah  of  1883,  any  application,  notio 
other  document,  authorized  or  required  to  be  left,  made,  i 
at  (he  1  '.t  f  int  Office,  or  to  the  Comptroller,  or  to  any  other  person 
under  the  Act,  may  be  senl  by  a  prepaid  letter  through  the  p 
and,  if  so  sent,  is  to  be  deemed  to  bave  been  left,  made,  or  given  at 
the  time  when  the  letter  containing  the  same  would  be  delivered 
in  the  ordinary  course  of  posl  ;  and,  in  proving  suoh  service  or 
Bending,   it    is  sufficient    to  prove   thai    the  letter  was  properly 
addressed  and  pul  into  the  posl 

1  nder  lvule<'3-j  of  the  I  designs  Rules  the  <  lomptroller  may  searoh 
among  the  designs  registered  at  the  Pateni  Office,  and  inform  any 
person  requesting  him  bo  to  do  whether  a  particular  design  pro- 
duced by  suoh  person,  and  to  be  applied  to  goods  in  a  particular 
class,  is  oris  not  identical  with,  or  an  obvious  imitation  of ,  any 
registered  design  applied  to  Buoh  goods  of  which  the  copyright 
is  .-till  existing;  but  a  letter  from  the  Comptroller  giving  this 
information  is  not  admissible  as  evidence  in  an  action  for  infringe- 
ment or  other  proceedings  (/.•). 

It  was  decided  in  the  case  of  Walker,  Hunter  \  Co.  v.  Falkirk 
Iron  Co.  (/)  that  the  purpose  for  which  a  design  is  \  ed  i.e., 
whether  it  is  registered  for  pattern,  shape,  or  ornament)  may  bo 
proved  by  evidence  in  an  action  for  infringement  of  copyright. 
This  point,  however,  is  noi  now  of  so  muoh  importance,  as  it  has 
recently  been  decided  that  where  a  person  registers  a  design 
applicable  for  one  of  those  purposes,  e.g.,  for  "  pattern."  the  pro- 
tection given  to  his  design  is  not  i  ily  confined  to  Buoh  parts 
of  the  design  as  come  strictly  within  that  purpose;  the  Court  will 
not  in  all  cases  draw  a  hard  and  fast  distinction  between  "pattern," 

(»)ThiflprovimonisrepeatedinItulell.  203,204.     Q 

As   to  what    is    sufficient    evidence   of  might    bi     admissib] 

posting,  see  Trotter  v.  Maclean,  13  Ch.  Comptroller,  in  a  motion 

Div.  p.  580;  and  Taylor  on  Evidence,  register  where  the  I  ide 

9th  ed.  p.  158.  a  respond 

(*)  See  Smith  v.  Hope,  6  R.  P.  0.  pp.  (/)  4  11.  P.  < !.  390. 
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ad  "  ornai     a\  "     [n  the  ease  of  Heath  ▼.  Rollat 

the  «!•  sign  waa  "applicable  for  the  pattern," 

hell,  in  ili«-  course  «>f  his  judgment,  remarl  ed:  "  All 

r  and  the  following  deal  with  lb  the  question 

•       tli"  word  ased  and  the  only  word;  but  the 

:i '  is  interpreted  by  the  interpretation  clause.     In  my 

iiion,  tlif  objecl  of  thai  interpretation  clause  was  to  make  tli" 

I  *  design  ive  as  it  reasonably  oughl  to  1"'.     It  was 

not  intended  to  draw  1 1 1 « -  distinction  suggested  as  a   Bharp,  hard 

I  fast  distinction  between  the  design  being  applicable  'for  the 

tern,'  or  '  for  the  aha] r  o  ^figuration,'  or  '  for  tli"  ornament.' 

I  do  1 1 <  t  tliink  thai  you  can  say  thai  'pattern,1  n-  it  i^  u><->1  in  that 

ily  ami  always  excluded  the  shape  or  configuration, 

old  1'-  included  in  'shape  or  configuration' 

which  mighl  n«>t  fall  <■>  be  considered  under  *  pattern ' ;  or,  again, 

•   •'         rnameni   thereof  mighl  nol  1"'   pari    of  the  pattern 

and  included   under  tin'  word  'pattern.'     The  words  have  nol  a 

irply  defined  meaning."     Ami  again,  furthi  "certainly  the 

m  '  very  often  includes,  as  1  have  said,  what  you  might 

ordinarily  speak  '  at,'  or  ai  al  of  it   may 

in  '  sha]  es'  and  'configurations'  in  parts  of  the  design  " 

mrse,  be  oases  in  which  the  "pattern"ifl 

fjuitc  distinct    from   the  "shape"  or  "ornament,"  and   in   suoh 

:'   there  is   any  question   as  to  whioh  purpose  th<-  design 

red    for,  the  question    may   be   settled    by   evidenoe, 

and  the  Court  will,  if   necessary,  call   for   tli"  statement    as   to 

the   purpose    of    the  design    contained    in    the    application    for 

• 

Where  the  defendant  in  an  action  for  infringement  has  deliber- 

1  the  plaintiff's  design,  and  then  attacks  that  design  on 

the  ground  of  want  of  novelty,  the  fact  that  he  1.  |  ied  it  is 

noe  of  its  novelty,  as  showing  thai   he  at   any   rate 

thought  it  waa  novel  and  worth  copying  (p). 

I     P  C   in.  i-  I-'-  P.  0.  pp 

1  ']  l:        '     '  ""r'  Bee»  I  '   ■  i     /    - 

..      |    ,;     P    C    ,,  913;   .....1   the 

■I  '      '■>'• 

I    .'  I      '■  Hereohell.infl 
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The  commercial  success  of  a  design  has  li"<-n  considered   at 
evidence  of  uovelty(f);  bui  it  Lb  suggested  thai  this  is  wroi 
commercial  success  is  evidence  of  utility  only  (r),and  a  de  Ign  may 
well  be  useful  and  therefore  Buccessfu]  without  being  substantially 
novel  («). 

Co.  v.  Wright,  $e.  Co.,  above,  p.  492 ;  and  j    [n  / 

op.         I  ■       -I  .  in  //  inr  ■  ■'     v.   /••:   ten-  Co.,  11  K.  P.  <  I,  85, 

■  10  R.   P.O.  p    L63;  andj      Ball,  (r)  See  pw    Kekewioh,  J.,  in   , 

V.-G.,  in  Nevillv.  Bennett  %  Sons,  L5  B.  Z).        .  6  R.  i'.  0.  p. 

P.  0.  p.  415.  (»)  Set  p.  32,  ante. 
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COSTS. 


In  actions  for  infringement  of  a  design,  as  in  other  actions,  1 1 1  •  * 

-  are  in  tin-  discretion  of  ill"  <  lour!  or  judge,  though  when  the 

m  i-  tried  before  a  jury  the  oosts  follow  the  event,  unless  the 

1  id  'Mux'  otherwise  order 

But  though,  in  the  absence  of  Bpecial  oiroumstam  will 

usually  follow  the  event,  a  successful  party  may  be  deprived  <>t'  the 

whole  or  part  of  his  oosts  on  various  grounds. 

Improper  conduct. — In  the  ease  of  Sherwood  8f  Coti      \.  I> 

Art  Tile  i  .  which  was  commenced  before  a  special  jury, 

ultimately    after  the  opening  bj  lecided  by  the  judge 

alone,  the  plaintiffs  succeeded  at  the  trial  and  were  awarded  50/.; 

Lnt  the  learned  judge,  <>n  the  ground  that  they  had  given  Borne 

Tupulous  and  improper  evidence,  and  thai  there  were  many 

is  who  ought  never  to  have  1 n  called,  only  allowed  them 

two-thirds  of  then:  taxed  i 

In  tlr-  case  of  (  \.  s  .  where  the  plaintiff  m 

for  an  injunction  against  the  defendants,  and  the  defendants  mov<  d 
t"  rectify  the  register  by  expunging  the  plaintiff's  design,  b 
moti  os  were  heard  on  the  same  day,  and  the  defendants  Buooeedi  1 
in  both,  "ii  the  ground  thai  the  plaintiff's  design  was  not  n<>\<'l  or 
!.  But  wliil"'  the  defendants'  motion  to  i  ipungewas  granti  d 
with  oosts,  the  plaintiff's  motion  for  an  injunction  was  dismi 
withoul  the  Learned  j « i  <  1  ^r « *  saying  thai  he  did  uo1  Like  that 

the  defendants' i  thej  had  filed  affidavits  denying 


I  (A) 

(a)  10  B    P.O. 


COSTS.  It- 

thai  they  bad  oopied  the  plaintiff'   de  ign,  bui  al  the  trial  admi 
thai  they  bad  oopied. 

In  the  ease  of  Proctor  v.  Bayley  (rf)  theCourt  of  A.ppeal  rel 
an  injunction,  reversing  the  deoision  of  theCourl   below;  bul  as 
the   defendants    had    aol    given    full    information,   whioh   would 
probably  have  prevented  Litigation,  they  were  allowed  the  oo 
the  appeal,  bui  aol  any  oosts  in  the  <  'ourt  below  ('•). 

Partial  failure.— Where  a  party  suooeeds  generally  in  the  < 

lint  Tails  mi  Bomo  of  the  issues,  he  is  entitled  t"  the  general 
of  the  action  ;  but  he  may  lie  made  to  pay  the  o  »si  -  of  any  distinct 
issues  on  which  lie  lias  Eailed,  though  uoi  the  costs  of  any  Issues 
whioh  bavenol  been  deoided.  [n  the  case  of  Blank  v.  Footman,  Pretty 
,V  Co.  (/)  tin'  defendants  raised  seven  defences,  only  two  of  which, 
the  third  and  Eourtb,  were  argued  oul  and  decided,  though  the  fifth 
and  sixth  were  partly  argued.  The  defendants  Eailed  on  the  third 
defence,  but  succeeded  on  the  fourth,  whioh  was  fatal  to  the  plain- 
tiff's case.  The  defendants  were  given  the  general  costs  of  the 
action  a-  well  as  the  costs  of  the  Issue  on  whioh  they  had  succeeded; 
1ml  the  plaintifE  was  given  the  costs  of  the  third  issue  on  which  h" 
had  succeeded.  Eekewich,  .1.,  in  deciding  the  question  of  i 
said  :  "  The  defendant  is  entitled  to  fight  all  along  the  line,  II- 
is  entitled  to  put  his  hack  againsi  (lie  wall  and  fight  every  available 
point  of  advantage.  1  think  it  would  be  extremely  hard  on  defen- 
dants as  a  rule,  if  at  the  trial  they  were  told:  you  have  beaten  the 
plaintiff,  hut,  because  you  raised  some  points  upon  which  you  have 
not  succeeded,  therefore  you  shall  not  have  all  the  costs  of  the 
action— and  it  is  obvious  that  it  might  lead  to  lengthening  trials, 
which  are  already  long  enough,  if  counsel  understood  that  unless 
they  Eoughi  out  every  point  they  would  not  be  allowed  their  oosts, 
even  in  a  successful  case.  On  the  other  hand,  it  is  a  useful  rule 
that  where  there  is  a  distinol  issue  upon  whioh  the  generally  suc- 
cessful party  fails,  and  that  issue  can  he  separated  Erom  the  < »th»i> 
so  that  you  may  Bhow  that  it  has  really  no  immediate  eonnection 
with  those  upon  which  the  party  has  succeeded,  he  ought  not  to 


{d)  42  Ch.  Div.  390.  (/.   o  R.  P.  C.  653. 

(<•)  Cp.  MiUimjtoH  v.  Fox.  3  My.  &  Or.  338. 
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ie  .-n  wliiih  he  has  failed,  and  whioh, 
.-lit  oever  to  have  b  bd  r  '  ■  1     Now,    •  |  Ij  b  •  thai 

.  1   :i!ii  no1  disposed  to  think  that  the  d 
be  de]  riv<  -1  of  their  oosta  of  any  of  these  def 
•   thr  third,     A     i  [  irds  the  othera  to  whioh  reference  has 
the  tilth  an-l  Bixth  -thongh,  perhaps,  in  the  even! 
well  have  been  Left  out,  still  they  were  lair  points 
f(.r   fighting  defendants   to  raise,  and  on   the  prinoiple  already 
mentioned,  I   '1-  uol    think   they  oughl   to  be  mulcted  in 

ding   in   tli««  whole,  they   have   nol    Buoceeded   in 

Bui  as  regards  the  marking  .</  ,tha1  issue  ha-  1 o  argued 

out  and  there  has  been  Borne  evidence  directed  to  it.  ami  I  have 
distinctly  held  in  favour  <»f  the  plaintiff  -mi  thai  point  I  think 
the  plaintiff,  bucc ling  upon  that  entirely  distinct  issue,  oughl  to 

-  of  that  "ii"  issue  aa  against  the  general  <•  «ts  of  the 
" 

In  Tkmartial  v.  Booth  ■>•  the  plaintiff  moved  Eor  an  interlocutory 

injunction  againsl   thr  defendant,  and  the  defendanl   moved   to 

the  plaintiff's  design  from  tl.  r.     Kekewioh,  J., 

held  that   the  plaintiff's  registered  design  was  valid  and  thai  the 

defendanl  had  not  infringed  it,  and  he  dismissed  both  motions  with 

sts  t'>  be  Be1  off. 

In  motions  for  injunction. — The  proprietor  of  a  registered  design 

j.   entitled  to  move  for  an  injunction  againsl  even  an  innocenl 

seller  «>f  piratical  arti<  or  where  an  infringemenl  isthreat- 

D  if  doI  y.-t  aotually  oarried  oul    '  .    I'm  if  the  defendant, 

on  receiving  notice  thai  he  is  infringing,  immediately  discontinues 

doing  so  and  offen  Factory  undertaking  not  to  do  so  in  the 

future,   and   in   short    does  anything   whioh   can    reasonably   1"' 

required  I  t  the  plaintifi  I   further  infringements  and 

then  the  plaintiff  if  he  still  ;  for  an  injunction  may, 

injunction       ,  be  d<  prived  of  his  ooal        Cn 

Ti..  third  defea  '•"■  '"  ' 

-  I.     p.  0.  ]        1  :  (»')  Un&t  t  ->"  1'  >  '•■  u  to  in- 
i      i     i            ;        junotloo  may  I"  absolab  Ij 

!•   I         192.  vi      ■ 
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the   ease   of    Wittman  v.  Oppenheim\     .    I  I  .         ewhal 

unwillingly,  bul   Peeling  bound  by  an  earlier  oa  e  o  ,  ordered  the 
innocenl   infringer  of  a  registered  de  ign  to  pay  the  o 
Buooessfu]  motion  Eor  an  injunction  againsl  him.     Bui  in  the 
of  The  American   Tobacco  Co.  v.  Gin  f  Qo),  the  plaintiffs,  ii. 
granted  an  in junotion,  were  uo1  allowed  their  costs.    Stirlin 
in  ln's  judgment  said:  "Although  I  agree  thai  Ltistl 
the  plaintiffs  to  obtain  their  injunction,  ye1  I  cannol  think  thai  it 
is  the  duty  of  the  Courl   in  every  case  in  whioh  :i  small  retail 
dealer  lias  innooently  (and  I  think  thai  the  defendants  in  this 
havo  innocently)  happened  to  purchase  a  Bmall   quantity  of  the 
spurious  goods,  to  lix  him  with  the  costs  of  an   action."     The 
Learned  judge  distinguished  Upmann  v.  Forester  (q)f  in  which 

there  had  1 n  a  large  consignment  of  goods.     No  definite  rule 

can  be  laid  down,  but  each  case  will  be  judged  on  its  merits,  and  a 
plaintiff  who  presses  Eor  an  injunction  againsl  an  innocenl  in- 
fringer in  the  bon&fide  and  reasonable  belief  thai  an  injunction  is 
:  3ary  Eor  his  protection,  will  not  in  general  be  r<  Eused  his 
costs  (;•). 

The  costs  of  a  motion  Eor  an  interlocutory  injunction  are  usually 
made  costs  in  the  cause,  unless  the  motion  is  by  arrangement 
between  the  parties  treated  us  the  trial  of  the  action.  Bui  in  tin- 
case  of  Walker  8f  Son  v.  A.  J.  Scott  8f  Co.  (.  I,  the  judge,  being  of 
opinion  that  the  action  could  not  in  any  event  succeed,  disi  I 

the  motion  with  costs. 

In  appeals  to  the  Board  of  Trade  from  the  refusal  of  the  Comp- 
troller to  register  a  design  (/),  the  applicant  must  always  pay  his 
own  costs,  whether  successful  or  not,  as  there  is  no  provision  in  the 
Acts  or  Rules  as  to  costs  in  these  cases.  <  mi  the  other  hand,  he  is 
not  apparently  liable  in  either  event  to  pay  the  Comptroll 

In   an  application  to  rectify  the   register  under  sect  90,  the 

Comptroller    is    usually    allowed    his    taxed    costs    whether  the 

(")  2"  Oh.  Div.  2G0.  (,.)  s,  .  M.  ];.. 

(o)   Upmann  v.  Forester,  24  Cb.  Div.       JThittingham,  U  Ch.  Div.  p.  504. 
031 

[p)  9  R.  P.O.  218.  W9B.P.0.482. 

(?)  Above.  (t)  Beet.  17  p.  119,  «*<*. 

K.  L 
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ful  or  li-*        :  bui  the  Court  lin^  full  power  to 

as  it  thinks  lit.     1 1'  the 

reepondenl  and  Lb  an  1.  he  will 

of  the  applicant  aa  well  as  <'t"  the 

. 

Le  of  costs. — As  apparently  actions  Eor  infringement  can  only 
it  in  the  High  Court,  exoepl  byoonsenl  of  both  parties 

will  always  1 □  the  Eigh  Courl  Boale,  whatever  the 

red. 
iXV.  r  ile  9, of  ill"  Rules  of  the  Supreme  Courl  provides 
on  the  hi  Le  may  he  allowed  if ,  on  special  grounds 

arisii  !   th"   nature   and  importance,   or  the  difficult; 

j  of  tl  .  '  ;i"  ( 'our!  or  judge  bo  order.     The  men 

that  the  questions  raised  are  of  greai  importance  or  difficulty  is  not 
a  Bufl  and  for  suoh  an  order,  unless  there  are  al 

rom  that  Eaot 
An  order  giving  costs  on  the  higher  Boale  may  be  appealed  Erom 
on  tlif  ground  thai  there  are  no  "special  grounds"  which  could 
the  judg  retion  in  the  matter;  but  it'  there  are  any 

.1  grounds,  no  appeal  can  be  entertained  as  to  the  mode  in 
which  the  judj 

no  provision  in  the  law  of  designs  corresponding  with 

t.     |     i  the  A  Beet.  L8  of  the  Ad  of  L888,  whioh 

Le  that,  in  an  aotion  for  infringemenl  of  a  patent  or  trade 

I     art  may  certify  that  the  validity  of  the  patent  or  the 

if  the  trade  mark  came  in  question,  and 

that   if  the  Courl  bo  certifies,  then  in  any  Bubsequenl  aotion  Eor 

infringi  ment,  the  plaintiff,  if  successful,  will  be  entitled  to  solicitor 

I     ii-t  orden  otherwise. 

.  _  ;„  /;,  j  ta  iii   the  ootmty  oonrt  la 

.  County  <   .:nt    Rulee, 

1 1  i;   p,  0.  i  Li-t  "'■  B  .iii.l  1 1  ;  and  the 

■  1       Animal  Count;  I  L898, 

l  i 

kholm,  [1891]    1 
Q  0  .  : 

Trade      L.  T.     N.  B.    p.   1 16 

Et.  P.  0. 
P.  (  p 
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CHAPTER    Xl\'. 
OF]  i  Nfl  I  3. 

Under  seot.  93  of  the  Act  of  1 883,  i  urj  pei  on  who  makes  or  i 
to  be  made  a  false  entry  in  anj  ader  the  Ai ' 

writing  falsely  purporting  to  be  a  oopy  of  an  entry  in  any  Buch 
register,  or   produces,   or   tenders,   or   causes  to  be   produi 
tendered   in   evidence   any  Buoh   writing,    knowing  the  entry  or 
writing  to  1"'  false,  is  guilty  of  a  misdemeanour 

I  rnderseot.  L05,any  person  who  describes  any  design  applied  to  any 
article  sold  by  him  as  registered  which  is  not  so,  is  lialtle  for  every 
o£fence  (b)  on  Bummary  conviction  to  a  fine  not  exceeding  £5  :  and 
for  the  purposes  of  thai  enactment  a  person  is  deemed  to  repr< 
that  a  design  is  registered,  if  he  sells  the  article  with  the  word 
"registered,"  or  any  word  or  words  expressing  or  implying  thai  a 

ration  lias  been  obtained  for  the  article,  stamped,  ■ 
impressed   on,  or   otherwise  applied  to,  the  article.     1  nder  this 
section  a  person  marking  an  article  as  "registered"  and  selling 
it   before  actually  obtaining  a  certificate  of  registration  is  Liable 
to  conviction,  even  if  he  h  idy  applied  for  registratii 

The  section  would  probably  apply  also  to  the  case  of  a  p< 
marking  an  article  as  "registered"  after  the  copyright  in  the 
a  has  expired,  if  there  was  any  intention  to  represent  tho 
registration  as  still  subsisting  (d). 

Section    106    provides   that    any   person    who    without     proper 

(a)  As  to  the  punishment  for  a  mi--       alike  to  patents  and  di 
demeanour    iu    the    Iale  of    Man,   Bee      Law  Journal,  1894,  p.  ■ 

p.  137,  ante.  (d)  S<  .  5  <  h. 

...    _        .  .  ,         .,         ,  Div.    p.  .    11    of    t 

(b)  I.e.,  for  every  article  Bold  umler  ' 

1842    and    -    t.    i   ol    th<    Aj  I  of  1843 

ezpresaly  provided   for  this;    and  the 

woi 

(r)  Iieg.x.  above.    Tin- was       , , ,., ,  r   r.ll,  ],    B    , .,..,.,   as    t)K.y   wero  pro. 

a  patent  case,  but  the  section  applies      bably  intended  to  do. 

i   2 


the  false  descriptiou  :   see  R 
ton,  3R.  P.O.  i 
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authori  yal  anna,  or  any  anna  oloaely  resembling 

.  in  oonneotioo  with  any  trade,  buainess,  calling,  or  | 

pie  to  believe  thai  he  is  carrying  on  bis  trad 
b  authority,  shall  be  liable  on  Bummary  oonyiotion  to  ;i 
fine  not  exoeeding 

r-      :    »   •.    1    of  tli.-  Act    of    lvv^   any   person   knowingly 
ibing  liims.lf  as  a   patenl    agent    in   contravention  of  the 
of  thai  Beotion  is  Liable  on  summary  oonviotion 
fine  nol  exoeeding  £20. 

In  Bootland,  any  offenoe  under  the  A«-t  declared  to  1"-  punishable 
on  summary  oonviotion  may  be  prosecuted  in  the  Sheriff  <  'oui 
In  the  application  of  the  Aol  to  Ireland,  "  Bummary  oonviotion  " 
3  a  oonviotion  under  the  Bummary  Jurisdiction  Acts  there 
defin 

In  the  Isl<-  of  Man,  any  offenoe  under  the  A<t  punishable  on 
summary  conviction  may  bo  prosecuted  and  the  fine  recovered  in 
the  manner  applicable  to  offenoea  punishable  on  Bummary  oon- 
ion  (<j). 

Ler  various  Orders  in  Council  (A)  issued  under  the  Foi 

Jurisdiction  Acts,  penalties  are  imposed  on  British  subjects  doing 

ma-  acta  in  oertain  plaoes  und<  r  British  jurisdiction  whioh,  if  done 

i  :.'.:.  d  EQngdom  or  a  British  Possession,  would  be  an  offence 

•  the  Patents,  Designs,  and  Trade  Marks  Acts,  L883  to  1  sv^. 

or  any  Ant,  Statute,  or  Order  in  Council  for  the  time  being  in 

iting  to  or  any  statute  amending  or  substituted 

ib  Btatutes. 

(h)  For   ii    li-t    nf   thi  ie  <  kdi  ra   b 
117.  CounoQ  and  the  plaoee  to  whioh  they 

-    •    |  :  _  applyi  *  '  !■•  ; 
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Pari  II. 

PATENTS,  DESIGNS,  AND  TRADE  MARKS  ACTS, 

1883    -1888 

(So  far  as  they  relate  to  Designs). 


PATENTS,  DESIGNS,  AM)  TRADE  MARKS  ACT,  1883. 

(46  &  17  Vk  i.  o.  57.) 

An  Act  to  mm  ml  and  consolidate  the  Law  relating  to  Patents  for 
Inventions,  Registration  of  Designs,  and  of  Trade  Marks. 

[25th  August  1883.] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with 

the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows : 

PART  I.— PbeltmtnARY. 

1.  This  Act  may  he  cited  as  the  Patents,  Designs,  and   Trad''  B  lit  title. 

Act,  1 

2.  This  Act  is  divided  into  parts,  as  follows  : —  Division  of 

Parti. — Pukuminaky.  Actini   ; 

Pari  II.—  Patents. 
Part  III. —  I  Designs. 
Pari  IV.— Trade  Ma, 
i  t  V.— General. 

3.  This  Act,  except   where   it    is   otherwise  exp]  Commence- 
mence  from  and  immediately  alter  the  thirty-first  daj 

one  thousand  eight  hundred  and  eighty-thj 

PART  II.— Patents. 

-a-  *  •!:■  •  « 


Patents,  Designs,  lnd  Trade  Mabks  Act,  L883. 


PAET  IN       ' 

/.'.  filtration     f  D      >ns. 

.\-  i',      mptroller  may.  on  application  by  or  on  behalf  of 

lining  to  be  the  proprietor  of  any  nem  or  original  d 
isly  published  in  the  United  Kingdom,  register  the  d 
r  this  part  ..i'  this  A  . 

The  application  must  be  made  in  the  form  Bel  forth  in  the  First 
rtetothifl    \  t,  or  in  such  other  form  a-  may  be  from  time  to 
ribcd,  and  must   be  left  at,  or  senl  by  |  khe  patent 

in  the  prescribed  mar 

application  musl  contain  a  statement  oi  the  nature  of  the 
da  in  which  the  applicant  d< 

that  the  design  1"'  registered. 

■  design  may  be  registered  in  more  than  i 
f  doubt  astotheclass  in  which  b  design  ought  I 
.mptroller  may  decide  the  question. 
i    .    ,  .mptroller  may,  if  he  thinks  lit.  refuse  to  any 

,1  to  him  for  registration,  but  a  moved  by 

such  refusal  may  appeal  therefrom  to  the  Board  of  Trade. 

.    ide  shall,  if  required,  hear  the  applicanl  and 
r.  and  may  make  an  order  determining  whether,  and 
subject  to  what  conditions,  if  any.  registration  is  to  be  permitted. 

48.— (i.    On  application  for  registration  of  a  design  the  applicant 
shall  furnish  to  the  comptroller  the  prescribed  number  of  co] 

•   graphs   or   tracings   of   the  design  sufficient,   in  the 
opinion  of  the  comptroller,  for  enabling  him  to  identify  the  d< 
the  applicant  may,  >f  Buch  copies,  furnish  exact  representa- 

r  specimens  of  the  design. 

Lptroller  may.  if  he  thinks  tit,  refuse  any  drawing 
photograph  tracing  representation  or  specimen  which  is  not,  in  his 
opinion,  Buitable  for  the  official  r<  i  ords. 

I       49.-   l.    The  comptroller  shall  grant  a  certificate  of  registration  to 
the  proprietor  of  the  design  wh<  i  red. 

|  ptrollermay,  incase  oJ  loss  of  the  original  certii 

,,,•  in  any  other  case  in  which  he  deems  it  expedient,  granl  a  copy  or 
copies  ol  the  certificate. 


■ 

a 


Copyright  in  registered  Designs, 


< 
i 


50.-     !      When  a  design  is  registered,  the  i  1  propriei 

the  di   ;"ii  -hall,  subjecl  to  the  provisions  of  this  Act,  have  copyright 


>f 

i >pyngni 

m  ,i,,  .in  the  date  of  registration. 

lie  of  any  articles  to  which  a  i 

the  proprietor  musl  itions 

;  on  the  application  for  registration) 

,  omptroller  the  pr<  aumber  o  enresenta- 

a  :  and  if  he  fails  to  do  bo,  the  comp^ 

.    from   the   n  and   thereupon   his 

•  in  the  design  sha 
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51.  Before  delivery  on  sale  of  any  articles  to  which  a  n 
design  has  been  applied,  the  proprii  tor  of  thi  thai]  can 

si nli  article  t<»  be  marked  with  the  prescribed  mark,  or  with  tin-  pr<  - 
soribed  word  or  wordi  or  figures,  denoting  that  thi  1  : 

and  if  be  fails  to  '1"  bo  the  copyright  in  the  ':  n  ' 

the  proprietor  shows  thai  betook  .-ill  proper  rk- 

ing  of  the  ;ii i iole. 

52 —  1.    During  the  existence  of  copyrighl  in  e 
shall  nol  be  open  to  inspection  excepl  by  the  proprietor,* 
authorised  in  writing  by  the  proprietor,  <>r  a  per  on  auth< 
comptroller  or  bythe  court,  and  furnishing  Buch  information 
enable  the  comptroller  to  ident  ify  the  design,  nor  e  cepl  in  the  p 
of  the  comptroller,  or  of  an  officer  acting  under  him,  nor  i  ■■■ 
payment  of  tin'  prescribed  Eee;  and  the  person  making  th  tion 

shall  not  In'  entitled  to  take  any  copy  of  the  design,  or  of  any  part 
thereof 

(2.)  When  the  copyrighl  in  a  design  lias  ceased,  the  di  II  ho 

open  in  inspection,  ami  copies  thereof  may  be  taken  by  any  person  i 
paymenl  of  the  prescribed  fee. 

(a)   By  sect.  6  of  the  Act  of  l B88  the  following  words  are  here  added :  "  Provid<  1 
thai  where  registration  of  :i  design  is  refused  on  the  ground  of  identity  with  a 
design  already  registered,  the  applicant  for  n  gistration  Bhi 
the  design  so  registered." 

53.  On  the  reqii  □   producing  a  particular  design,  Informal 
together  with  its  mark  of  registration,  or  producing  only  i  '■'"'" 

tration,  or  furnishing  such  information  as  may  enabl 
troller  to  identify  the  design,  and  on  payment  of  the  rj  I  fee,  it 

shall  be  the  duty  of  the  comptroller  to  inform  such  person  whether  the 

(ration  still  exists  in  respect  of  Buch  design,  and  it'  so,  in 
of  what  class  or  classi  9  of  goods,  and  stating  also  the  date  of  r  j  '    ra- 
tion, ami  the  name  ami  address  of  the  registered  propri 

54.  1 !'  a  registered  design  is  used  in  manufacture  in  anyforeign  C 
country  ami  is  not  used  in  (his  country  within  six  montl  -  irright 
tration  in  this  country,  the  copyright  in  ti               i  shall  cea 

Registi  r     ■   D<      'its. 

55. — (1.)  There  shall  he  kept  at  the  Patent  ' 
Register  of  1  >esigns,  w  herein  shall  he  int.  ri  4  the  names  ami  addi 
el  proprietors  of  registered  designs,  notifications  of  s  ad 

of  transmissions  oi  as,  and  such  other  i 

from  lime  to  time  he  pri  Bcribi  d. 

(2.)  The  Register  of  Designs  shall  ho  prima  facie  evidence  oi 
matters  by  this  Act  directed  or  authorisi  It  in. 

/ ' 

56.  Tic  re  -hall  ho  paid  in  respect  of  a;  pli< 
ami  other  matters  under  this  part  of  this  A<  ;  such  I 
fine  to  time,  with  the  sanction  of  the  Treasury,  prescribed   by  tho 
Board  of  Trade  ;  and  Buch  fees  Bhall  be  l<  \  i  d  and  p  lid  to  the  account 
of  Her  Majesty's   Exchequer  in  such  manner  as  th<  ill 

from  time  to  time  direct. 
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Industrial  anil  International  Exhibition*    "  ■ 

i'h..  exhibition   at    an    industrial   or    international   exhibition 

\  by  the  Board  of  Trade,  or  the  exhibition  elsewhere 

period  of  the  holding  of  the  exhibition,  without  the  privity 

•  ,,f  the  propri(  design,  or  of  any  article  to  whioh  a 

ippli(  .1.  or  the  publication,  uuring  1 1 1 « •  holding  of  any  Buch 

tion  of  a  d(  Bign  Bhall  not  prevonl  the  ,i 

tration  thereof,  provided 
;ir.-  complied  with  :  nam-  h 
.  xhibiting  the  design  or  arti<  le,  or 
- ... 1 1  .>:'  the  d(  the  comptroller 

th<  "i  his  intention  to  do  bo  :  and 

I,.    Xhe  ap]  lical  musl  !"■  made  before  or  \\  ithin 

■in  the  date  "i  the  opening  of  the  exhibition. 
- 

I'm  i  eedings. 

58.  During  th  I  copyright  in  any  design — 
It  Bhall  not  he  l.iu  ml  for  any  person  \\  ithout  the  license  or  written 

■  of  the  registered  proprietor  to  apply  «    Buch  design 

or  any  fraudulent  or  obvious  imitation  thereof,  in  the  ,  lass  or 

of  goods  in  which  Buch  design  i>  registered,  for  pur- 

I  to  any  article  of  manufacture  or  to  any  subs!  u 

ii<  ial  or  natural  or  partly  artificial  and  partly  natural ;  and 

(b.)  It  shall  not  be  lawful  for  any  person  to  publish  or  i 

any  article  of  manufacture  or  any  Bubstance  t"  which 

such  design  or  any  fraudulent  or  <>1>\  h >u^  imitation  thereof 

Bhall  have  b<  en  bo  applied,  knowing  that  the  .same  has  been 

so  applied  with. tut  the  consent  of  the  registered  proprietor  (o). 

person  who  acts  in  contravention  of  this  section  Bhall  he  Liable 

for  every  offence  to  forfeit  a  Bum  not  exceeding  fifty  pounds  to  the 

red  proprietor  of  the  design,  who  may  recover  Buch  Bum  as  a 

simple  contract  debt  by  action  in  any  curt  of  competent  jurisdiction. 

I  ,cM.  .1 

•  ap]  lv." 

I  t.  7  of  1  i  the  following  words  are  here  added :  "Provided 

;   ;:,   i.   |  one  design  -K  ill  nol 

59.  Notwithstanding  the  remedy  given  by  this  Act  for  the  re< 
!i  penalty  as  aforesaid,  the  registered  proprietor  of  any  design 

■  1..  bo    bring  an  action  tor  the  recovery  •>.''  any 

i   the   application    of   any    BUch    design,  or   of    any 

.         imitation  thereof  lor  the  purpose  of  sale,  to  any 
or  from  the  publication  a  >' 
h\   any  person  of  any  article  or  substance  to  which 
fraudulent  or  obvious  imitation  thereof  shall  have 
1..  I        ;i  knowing  that  the  proprietor  had 

u<h  application. 

■nilims. 

let— 
■  1 1  applicable  to  any  artii  le  of  manufac- 

.    .i.J.   ..r  par:  I;.  1   and 


' 
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partly  n;if  him],  whether  the  design  is  applicable  for  the  pattern,  or  tor 
the  Bnape  or  oonfignration,  or  for  the  ornamenl  thereof,  01  for  any  two 
or  more  of  Buoh  purposes,  and  by  whatever  means  it  is  applicable, 
whether  by  printing,  painting,  embroidering,  weaving,  sewing,  model- 
ling, casting,  embossing,  engraving,  staining,  or  any  other 
whatever,  manual,  mechanical,  or  ohemical,  sep  irate  or  combined,  d 
being  a  design  for  a  sculpture,  or  oth<  c  thing  within  the  protection  of 
the  Soulptun  Copyright  Act  of  the  year  1814    fifty-fourth*  the 

Third,  chapter  liit\ 

"Copyright"  means  the  exclusive  right  to  apply  a  design  to  any 
article  of  manufacture  or  to  any  such  sub  tana  I  in  the 

class  or  classes  in  \\  bicb  the  design  i  id. 

61.  The  author  of  any  new  and  original  design  shall  be  considered  Definition  of 
the   proprietor  thereof,    unless  he   executed  the  work  on  behalf  of  proprietor, 
another  person  for  a  good  or  valuable  consideration,  in  which  i  i 
such    person    shall    be   considered  the  proprietor,    and  every  person 
acquiring  for  a   good  or  valuable  consideration  a  new  and  original 
design,  or  the  right  to  apply  the  same  to  any  such  article  or  substance 
as  aforesaid,  either  exi  Lusively  of  any  other  person  or  otherwise,  and 
also  every  person  on  whom  the  property  in  Buch  design  or  Buch  right 
to  the  application  thereof  shall  devolve,  shall  be  considered  the  pro- 
prietor  of  the  di  Bign  in  the  reaped  in  which  the  same  may  have  been 
bo  acquired,  and  to  that  extent,  but  not  otherwise. 


I 'ART  IV.— Trade  Marks. 

*  *  *  *  *  * 

PAET  V.-  General. 
!  Office  end  Proceedings  thereat. 

82  — (1.)  The  Treasury  may  provide  for  the  purpos*  -  of  this  Act  an  ratcut  Offi-.-e. 
office  with  all  requisite  buildings  and  convi  .  which  shall 

called,  and  is  in  this  Act  referred  to  as,  the  Patent  Offi 

(2.)  Until  a  new  patent  office  is  provided,  the  i  of  the  I 

missioners  of  Patents  for  inventions  and  for  the  registratio 
and  trade  marks  existing  at  the  commencement  of  this  . 
tli"  patent  office  within  the  meaning  of  this  Act. 

:;-    The  patent  oi  U   be  under  the  immedi  trol  of  an 

officer  called  the  comptroller-general  of  pat 

marks,  who  shall  act  under  ti.  and  direction  of  ti 

Hoard  of  Trade. 

(4.)  Any  act  or  thing  directed  to  b 
may.  in  his  absence,  be  done  by  or  to  anj  of]  the  time  being  in 

that  behalf  authorised  by  the  Board  of  Trade. 

83.—  (1.)   The  Board  of  Trade  may  at   any  time  after  the  passi  and 

this  Act,  and  from  time  to  time,  subject  to  the  approval  of  th< 
appoint  the  comptroller-general  oi  patents,  designs,  and  trade  marks, 
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and   other   i  I  clerks,   with  Buoh 

of  Trade  think  lit,  and  may  from 

i  clerks, 
md  clerks  shall  be  appointed  by 
th  with  tli"  concurrence  of  the  Treasury,  and  tin* 

I  ther  expensi     of  tl  I  I         \     shall  be  paid 

j  jproy ided  bj  Parliament, 

ball   1"'  a   seal   for  the  patent   office,  and   impressions 
thereof  shall  be  judii  and  admitted  in  evident 

85.  There  shall  i  I  in  any  i  kepi  under  thi 

rable  bj  the  comptroller,  any  i  anj  trust  expn 

S6.  The  comptroller  may  refuse  to  grant  b  i  an  invei 

■  1-  rign  or  trade  mark,  of  which  the  use  would,  in  his 
■  ipinion.  1  i  law  <>r  morality. 

<  :im  s. 


• 


I 

- 


87.  Where  a  person  becomes  entitled  by  as  transmi 
or  other  operation  of  law  to  a  patent,  or  to  the  copyright  in  a  i 

I  trade  mark,  the  comptroller  Bhall  on  request, 
and  on  proof  of  title  to  bis  satisfaction,  cause  the  i 

entered  as  proprietor  of  the  patent,  copyright  in  the  design,  or 
mark,  in  the  i  r  of  patents,  designs,  or  trade  marks,  as  the 

i  on  for  tlif  time  being  entered  in  the  reg 

of  pat<  •  r  trademarks,  as  proprietor  of  a  patent,  copyright 

in  a  design  or  trade  mark  as  the  case  may  be,  Bhall,  Bubject  to 
rights  appearing  from  Buch  ited  in  anj  otl 

■  i  absolutely  to  assign,  grant  lie  >,  or  otherwis 

with,  the  Bame  and  to  give  effectual  receipts  for  any  consideration  for 
such  assignment,  1  r  dealing.     Provided  that   any  equities  in 

such  patent,  design,  <>r  trade  mark  may  1 [forced  in  li!;«' 

»f  any  other  personal  property. 

thu  Ait  and  to " 

88.  I  ;•!  under  this  Act  shall  at  all  convenient  ti 

o  lit'  the  public,  Bubjecl  I  •  lations 

•  -I  :  and  certil  led  w  ith  of  1 1 1 * • 

ruiring  th< 
I  ie  words  i 


fan 


89.  rtified 

by  th'  1  with  the  seal  of  the  patent  office, 

ind  other  do<  uments  in  the 
and  otht  r  books  kept  there, 
Imitted   ii  o   in  all   courts   in    Her  M  dominions, 

and   in  ail   pr  .  without  further  proof  or  production  of  the 

originals. 
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90.      I.    The  Cunt  may  on  the  application  of  any  person  aggrieved  R    tification 
by  ( I:  'ii  wit bout  sufficient  c  mse  of  tip 

from  .i!i\  register  kepi  under  this  Act,  or  h  Jt' 

Buffioienl  cause  in   any  such   i  for  making 

oxpunging  p>r  varying  the  entry,  as  the  Court  thinks  fit ;  or  th 
may  refuse  the  application ;  and  in  either  case  mai   i  h  order 

with  re  pect  to  the  i  >sts  of  the  pro  eedings  as  the  Court  thinks  (it. 

(2.)  The  Court  may  in  any  proceeding  under  this  section  decide  any 
question    thai    it    may    be  necessary   or  expedient   to  decide  for  the 
rectification  of  a  register,  and  may  direct  an  issue  to  be  t  r- 1 .  ■ « 1  fort) 
decision  of  any  question  of  fact,  and  may  award  damages  to  thi 
aggriet  ed. 

(3.)  Any  order  of  the  Courl  rectifying  a  register  shall  direct  that 
due  notice  of  the  rectification  be  given  to  the  comptroller. 

the  words  '•  or  <>f  any  other  pai 
added  after  "  name  of  :uiv  pi  rson." 


91.  The  comptroller  may,  on  request  in  writing  mied  by  the  Power  for 
prescribed  fee, —  iptroller 

(a.)  Correct  any  clerical  error  in  or  in  connexion  with  an  appli< 

for  a  ]  atent,  or  for  registration  of  a  design  or  trade  mark  ;  or 

(b.)  Correct  any  clerical  error  in  the  name  Btyle  <>r  address  of  the 
jistered  proprietor  i,  or  trade  mark. 

(c.)  Cancel  the  entry  or  part  of  the  entry  of  a  trade  mark-  on  the 
register  :  Provide  1  that  the  applicant  accomp  inies  hie  n  qu 
by  a  statutory  declaration  made  by  himself,  stating  hie 
address,  and  calling,  and  that  he  is  th  ■    me 

appears  on  the  i  as  the  proprietor  of  the  said  tr 

mark. 

(d.)(«). 

(>t)  This  8ub-8i    •  ibling  an  applicant  for  registration  to 

is  added  by  Beet.  24  of  the  A.<  t  of  1888,  p.  165,  post. 

92.  [Applies  only  to  trade  marks.] 

93.  If  any  person  makes  or  causes  to  be  maple  ;1  false  entry  in  anv  f 
it  kept   under  this  Act,  or  a  writing  falsely  purporting  to  b< 

copy  of  an  entry  in  any  such  register,  or  produces  <>r  tendei  -  or  cau 
to  be  produced  or  tendered  in  evidence  any  such  writing  knowi 
entry  or  writing  to  be  false,  he  shall  be  guilty  of  a  misd 

94.  Where   any  discretionary  power  is   by  this  Act   given 
comptroller,  he  shall  nol  thai  power  adversely  to  the  applicant  ,]'~ 

for  a  patent,  or  for  amendment  of  a  specification,  or  for  registration  of  •' ,A' :  ]y 
a  trade  mark  or  design,  withoi  quired  within 

time  by  the  applicant)  giving  the  applicant  an  opportui 
heard  personally  or  by  h 

95.  The  comptroller  may.  in  ai  j 

in  the  administration  of  any  of  the  provisions  oi  thi 

cither  of  the  law  officers  for  directions  in  the  matter. 

ivr 
officers. 
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96.    '  purporttag  to  be  under  the  hand  of  the  comptroller 

try,  matter,  or  thing  which  li"  is   authorised    by   this 

\  thereunder,  t<>  make  or  do,  shall  1>«» 

prii  the  entry  ha\ ing  been  made,  and  of  the  oon- 

ad  of  tl.  or  thing  having  left 

undone. 


Is    i 


■ 


07.      !      Any  application,  notice,  <>r  other  dooumenl  authorised  or 

•  Mi r  to  the  comp- 
troller, <>r  to                              under  thi     \  j  a  pro- 

-li.ill  b<  di  emed  to  1. 
b(  en  Left  me  I  tively  at  I 

taining  th  would  be  delivered  in  tl  | 

ending,  il 

98.  Wh(  a<  ver  the  last  day  fix<  '1  by  this  Act,  t  the 
time  being  in  fo 

tin  '.:  on  Chri  itn  is  I  '•  y,  ( 
Saturday  or  Sund  i  as  a  hi  I  the  Bank  of 

land,  or  any  day  obsen  i  -1  as  a  day  ol  pu  thanksgiving, 

herein  referred  I                 ided  days,  it  Bhall  be  lawful  to  leave  Buch 

document              ly  such  fee  on  the  day  nexl  followi]           h  excludi  1 

day,  or  daj  s  if  two  or  more  of  thi  m  ly. 

99.  1 1  ..i.\  pers  in  is,  by  reason  of  infancy  lunacy  or  other  inability, 
ipable  of  making  any  declaration  <>r  doing  anything  required  or 

permitted  by  this  Acl  or  by  any  rules  made  under  the  authority  of 
this  Act,  then  the  guardian  <>r  committee    if  an\     of  such  incapable 
:  there  be  nunc,  any  i  ppointed  by  any  court  or 

judg  sing  jurisdiction  in  respect  of  the  property  of  incapable 

.  upon  the  petition  of  any  person  <>n  behalf  of  such  incapable 
pei  ■  ;  any  other  person  interested  in  the  making  Buch  declara- 

tion or  doing  such  thing,  may  make  Buch  declaration  or  a  declaration 
a-  uearlj  corresponding  thereto  as  circumstances  permit,  and  do  such 
thing  in  tli»'  name  and  on  behalf  of  such  incapable  person,  and  all 
done  by  Buch  substitute  shall  for  the  purposes  of  this  Actl  tual 

as  it'  done  by  the  person  for  whom  he  is  substituted. 

100.  i  cifications,  drawings,  and  amendments  left  at 
the  Patenl  <  Office  alter  the  commencemenl  of  this  Act,  printed  for  and 

I  with  the  seal  of  the  1 '  tent  Office,  shall  be  transmitted  to  the 
Edinburgh  Museum  oJ  Science  and  Art,  and  to  th-  Enrolments  Office 
Division  in  Ireland,  and  to  the  Rolls  Office  in  thi 
,  within  twenty-om  ime  shall  respectively] 

ed  or  allowed  ai  the  Patenl  Office;  and  certified  copies  of 
li  doi  um<  nt-  shall  be  given  to  any  j-  i 
tifiog  il  ai  «>!'  the  prescribed  fee;  and  any  such 

, ,,,  knitted  in  evidence  in  all  courts  in  Scotland 

and  Ireland  and  in  tl  Man  without  further  proof  or  production 

•  be  origin 

.  f,,r  ioi.      i .    'I  of  Trade  may  from  time  to  time  make  snch 

,1  d<>  such  thn  aey  think  i  sp<  dient,  subjei  I 

d  undi  r  thi-  .\<t  \ 


i 

•  Ii<-<1 
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(1).)  For  classifying  goods  for  the  pur]  and  trade  goodiai  I 

marks: 
(c.)   For  making  or  requiring  duplicates  of  specifications,  amend 

other  documents  : 
(d.)  For  securing  and  regulating   the   publish!] 

cop  i'h  prices  and  in  such  manner  as  the  Bo  rd  of 

Trade  think  fit,  of  specifications  drawings  amen  and 

other  documents  : 
(o.)  For  securing  and  regulating  the  making  printing  publishing 

and  selling  of  indexes  to,  and  abridgmi  pecificati 

and  other  documents  in  the  patent  office ;  and  providing  I 

the  inspection  of  indexes  and  abridgments  and  other  do 

ments : 
(f.)  For  regulating  (with  the  approval  of  the  Treasury   the  pn 

tation  of  copies  of  patent  office  publications  to  p  and 

tn  public  authorities,  bodies,  and  institutions  at  home  and 

abroad : 
(g.)  Generally  for  regulating  the  business  of  the  patent  office,  and 

all  things  by  this  Acl  placed  under  the  direction  or  control  of 

the  comptroller,  or  of  the  Board  of  Trade. 

(2.)  Any  of  the  Forms  in  the   First   Schedule  to  this  Act   may  be 
alteivd  or  amended  by  rules  made  by  the  Board  as  aforesaid. 

(3.)  General  rules  may  be  made  under  this  sei  tion  at  any  time  after 
the  passing  of  this  Act,  but  not  so  as  to  take  effect   before  the  com- 
mencement of  this  Act,  and  shall    subject  as  hereinafter  mentioned 
be  of  tlic  same  effect  as  if  they  ware  contained  in  this  Act,  and  shall 
be  judicially  not  iced. 

(1.)  Any  rules  made  in  pursuance  of  this  section  shall  lie  laid  b< 
both    Houses  of  Parliament,  if  Parliament  be  in  session  at  the  time 
of  making  thereof,  or,  it'  not,  tin  n  o  as  practicable  after  the 

beginning  of   the   then    next  session   of   Parliament,   and  they  shall 
also  be  advertised  twice  in  the  official  journal   to  I 
comptroller. 

(5.)  If  either  House  of  Parliament,  within  the  next  forty  days  after 
any  rules  hav  » laid  before  such  House,  resolve  that  such  rules 

or  any  of  them  ought  to  be  annulled,  the  same  shall  after  the  date  of 
such  resolution  be  of  no  effect,  without  prejudice  to  the  validity  of 
anything  done  in  the  meantime  under  Buch  rules  <>r  rule  or  to  the 
making  of  any  new  rules  or  rule. 

102.  The  comptroller  shall,  before  the  first  day  of  June  in  every  Annual 
year,  cause  a  report  respecting  the  execution  by  or  under  him  of  this  reports  of 
Act  to  be  laid  before  both   Houses  of  Parliament,  and  therein  shall  comptroller, 
include  for  the  year  to  which  each  report   relates  all  general  rules 
made  in  that  year  under  or  for  the  purposes  of   tl  ml   an 

account  of  all  fees,  salaries,  and  allowances,  and  other  money  n 
and  paid  under  this  Act. 

102a.  (a). 

(a)  This  Beotion,  dealing  with  the  proceedings  of  the  Board  of  Tradi  .  hj 

sect.  25  of  the  Act  of  lss^,  p.  L65, 


Pah  n  rs,  D  .  lnd  Trade  M  LRKfl  A.CT,  1  ss-. 


• 


103  [lor  Maj  •  with 

.  or  :  1 1 1 N'  of 
.   who  haa  applied  for  protection  for  any  in- 

■  ■[    tO  0 

;  ion  of  li  i  or  trade  mark 

,!  v  to  othi  r  applii 
ninl  bui  h  me  date  as  the  d 

tli>'  ; 

:it  within 

.   in  the  i  irk  « itliin  four 

iii.s  appl  •     w  it  li 

.   thai   nothing  in  I  shall  entitle  the 

tor  of  thi  r  trade  i. 

for  infringements  happ<  uing  prior  to  the  date  of  tb 
<>t'  hi-  i  omplete  specification,  or  the  actual  registration  of  his  design  <>r 
trade  mark  in  this  country,  as  the  case  may  !><•. 

The  publication  in  the  United   Kingdom,  or  the  1-1"  of  Man 
during   thi  tive   peril  said   «'t'   any   description  <>f  the 

invention,  or  the  use  therein  during  such  periods  of  the  invention,  or 
Jiibition  or  use  therein  during  such  periods  o  ign,  or  the 

publication  therein  during  such  periods  of  a  description  or  repr< 
ation  ni'  ti.  ,  during  such  periods  of  the  trade 

shall  m>t  invalidate  the  patent  which  may  be  granted  for  the 
invention,  or  the  registration  of  the  irk. 

application  for  the  grant  of  a  ]  ion  of 

trade  mark  under  this  section,  must 

ime  manner  as  an  ordinary  application  under  this 

id<  >\  that,  in  the  case  of  trade  marks,  any  trade  mark  the 

ration  "t'  which   has  been  duly  applied  for  in  the  country  oi 

origin  may  1"'  1  under  this  Act : 

i.    The  provisions  of  this  section  shall  apply  only  in  t] 

with  respecl  to  which  II'  r  Majesty  shall  from  time 
e  l\  <  'rder  in  <  Council  d<  i  lare  them  to  be  applicable,  and  bo  Long 
only  in  the  case  of  eai  h  the  Order  in  Council  shall  continue  in 

. 

ppliootion"  is  substituted  for  "profc 


I 


104.      l.    Where  it  is  made   to  appear  to   Her   Majesty  that  the 

any  British  |  i  has  mad  \  ision 

for  tb  tion  of  invi  ind  trade  mat  ted  or 

iintrv,  it  shall  be  lawful  for  Her  Majesty  from  time 

to  tii.  '      incil,  to  apply  tin-  provisions  <ii  the  las!  pn  1 1  d- 

.  with  such  variations  or  additions,  if  any,  as  to  [I  or  fid 

incil  may  seem  lit,  to  Buch  I  rion. 

An   Order  in  Oounoi]  under  thi      \-~     hall,  from  a  date  to  be 

mentioned  for  the  purpose  in  th<  as  it  it-  provisions 

had    been   contained    in    this    Act;  bui    it    shall    be   lawful   for   Bex 

:>v  Order  in  Council  made  under  this 


Hi  &  it  Vn  i.  c.  LS9 

Offi 

105. —  1.    Any  person  who  n  thai  any  article  sold  by  hit     P 

is  a  patented  article,  when  ao  patenl   has  beei 

or  'I'  scribes  any  design  or  trade  marl  applied  to  any  article  sold  by  J' 
him  as  registered  which  is  a<  II  1"-  liable  for  every  offon 

summary  conviction  to  a  fine  n..t  exceeding  li\ •■  pounds. 

2.    A  per   m  -hall  be  deemed,  for  the  purposes  of  this  enactmi 
to  represent  thai  an  article  is  pati  tited  or  a  de  ign  or  a  trade  mars 
registered,  it'  he  Bells  the  article  witli  the  word  "  patent,1  ated," 

"registered,"  it  any  word  or  words  expressing  or  implying  that  a 
patenl  or  registration  has  been  obtained  for  the  article  stamped, 
engraved,  or  impr<  ssed  on,  or  others  Lse  applied  to,  the  article. 

106.  Any  person  who,  without  the  authority  of  Her  Majesty,  orai 

of  the  Royal  Family,  or  of  any  Government   Departnii  or  unauth 

in  connexion  with  any  trade,  business,  calling,  or  profession,  the  'T'"'.'' 
Royal  arms,  or  arms  so  nearly  resembling  the  ship'  as  to  be  calculated 
to  deceive,  in  Buch  a  manner  as  to  be  calculated  to  lead  other  persons 
to  believe  thai  he  is  carrying  on  his  trade,  business,  calling,  or  pro- 
fession by  or  under  such  authority  as  aforesaid,  shall  be  liable  on 
summary  conviction  to  a  fine  uol  exceeding  twenty  pounds. 

Scotland;  Ireland;  Sfc. 

107.  [Applies  only  to  pat*  i 

108.  In  Scotland  any  offence  under  this  Act  declared  to  be  punish-  3 
able  on  summary  conviction  may  be  prosecuted  in  the  sheriff  court. 

109.  [Applies  only  to  patents.] 

110.  [Applies  only  to  patents.] 

111. — (1.)  The  provisions  of  this  Act  conferring'  a  special  jurisdiction 
on  the  court  as  defined  by  this  Act,  shall  not,  except  bo  far  as  the  savingrfor 
jurisdiction  extend  he  jurisdiction  of  any  court  in  Scotland  or  J,!n     ..' 

Lreland  in  any  proceedings  relating  to  patents  or  to  designs  or  to  trade 
marks;  and  with  reference  to  any  such  proceedings  in  Scotland,  the 
term  "the  Court"  shall  mean  any  Lord  Ordinary  of  the  Court  of 
Session,  and  the  term  "Court  of  Appeal''  shall  mean  either  Division 
of  the  said  Court  ;  and  with  reference  to  any  Buch  procet  dings  in 
Ireland,  the  terms  ••the  Court"  and  "the  Court  of  Appeal"  i  j] 
tively  mean  the  Sigh  Coui-t  of  Justice  in  Ireland  and  Her  M 
Court  of  Appeal  in  Ireland. 

(2.)  If  any  rectification  of  a  register  under  this  Act  is  required  in 
pursuance   of   any    proceeding  in   a  court  in  Scotland  or  Ireland,  a 
copy  of  the  order,   decree,  or  other  authority   for   the  rectification, 
shall  he  served  on  the  comptroller,  and  he  shall  rectify  the  ri 
accordingly. 

112.  This  Act  shall  extend  to  the  Isle  of  Man,  and —  Isle  of  Man. 

(1.)  Nothing  in  this  Act  shall  affect  the  jurisdiction  of  the  courts  in 
the  Isle  of  Man,  in  proceedings  for  infringement  or  iu  any 
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i  patent,  or  trade 

under  this  A<  t  in  th( 
of  Man   shall   be  imprisonment   for  any  term  not  exceeding 
tu  with  or  without  hard  labour,  and  with  or  without 

a  fine  n  ling  one  hundred  pound  •  discretion  of 

the  com 
\-  .  offem  e  und<  r  this  Act  committed  in  the  [sle  of  Man  which 
would  in  England  be  punishable  <>n  Bummary  conviction  may 
be  pi  08<  i  ut<  d,  and  any  fine  in  r<  sped  thi  l  at 

th(  of  an}  |  grieved,  in  the  manner  in  which 

offences  punishable  on  Bummary  conviction  may  for  the  time 
1 .  ing  be  pros<  i  uted. 


for 

- 


Fori 


Repeal ;    Transitional  Provisions;  Savin 

113.  The  enactmi  nts  desi  ribed  in  the  Third  Schedule  to  this  Act  are 
hi  i'  bj  i'  pealed.     But  this  repeal  of  enactments  shall  not — 

(a.)  Affect   the  past  operation  of  anj  of  those  enactments,  or  any 

jlit  or  right  to  use  a  trade  mark  granted  or 

mired,  or  application  pending,  <>r  appointment  made,  or 

compensation  granted,  or  order  or  direction  made  or  j_ri'>'n. 

.'.  privilege,  obligation,  or  liability  acquired,  accrued, 

<>r  incurred,  or  anything  duly  done  or  Buffered  under  or  by 

any  of  those  enactmi  c  at  the  commencement  of 

thi-  A<  !  :   or 

b.  [nterf ere  with  the  institution  or  prosecution  of  any  action  or 
proceeding,  civil  or  criminal,  in  respeel  thereof,  and  any  such 
proceeding  may  be  carried  on  as  if  this  Act  had  not  been 
passed  ;  or 
(c.)  Take  away  or  abridge  any  protection  or  benefit  in  relation  !■> 
any  Buch  action  or  proceeding. 

114.  l .      Applii  a  only  to  patents. 

n>  and  of  trade  marks  kept  under 

iht  repealed  by  this  Act  shall  respectively  be  deemed  pai 

tine  I k   as  the  md  the  register  of  trade 

marks  kept  under  this  Act. 


g  f,,r  115.  All  gi  qi  i.il  rules  made  by  the  Lord  '  chancellor  <>r  by  any  other 

uthority  under  any  enactment  repealed  by  this  Act,  and  in  foi 
the  commencement  of  thi- Act.  may  at  anytime  after  the  passing  of 
this  Act  be  repealed  alt<  red  or  amended  by  the  Board  of  Trade,  as  if 
they  had  been  made  by  the  Board  under  this  A<  t.  but  so  that  no  sn.  h 
j.  peal  alteration  <>i  amendment  shall  ts  bi  fore  the  commi  i 

at  of  this  Act;  and,  subject  as  aforesaid,  such  general  rules  shall, 
far  as  thej  are  consistent  with  and  arc  nut  superseded  by  this  \-. 
continue  in  force  as  it   they  had  been  made  by  the  Board  of  Trade 
■ 

116.  Nothing  in  this  Act   shall  take  away  abridgi  or  prejudicially 

1        n  in  relation  to  the  granting  of  any 
••  at  ox  to  the  withholding  of  a  grant  then  of. 
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( i'i  in  ml  Definitions, 


117.      1.     In  and  for  the  purpo       of  thU  Act,  anli       the  contexl  Gensw] 
otherwise  requires, —  definition*. 

••  I  'erson  "  include  -  a  body  corporate  i 

"The  Oourl  "  means    subject  to  the  provisions  for  Scotland,  [reland, 
and  the  Isle  of  Man    Ber  Majesty's  High  Court  of  Justice  in  England: 

'•  I-.-iw  Officer"  means  Her  Maji  jty'    Attorney  Gh  aeral  or  8oE 
<  f-eneral  for  England  : 

"The   Treasury"   means    the   Commissioners    of    Her    M 
Treasury  : 

"  '  lomptroller  "  means  the  <  lomptroller-General  of  Patents,  D 
and  Trade  Marks : 

-•  Prescribed  "  means  prescribed  by  any  of  the  Schedules  t<>  this  A<  \ 
or  by  genera]  pules  under  or  \\  ithin  the  meaning  of  this  .\.  I 

"British   possession "  means  any  territory  or  place  Bituate  within 
Her  Majesty's  dominions,  and  ao\  being  or  forming  pari  of  the  United 

Kingdom,  or  of  the  Channel  [slands,  or  of  the  1-1 '  Man,  and  all 

territories  and  places  under  one  legislature,  as  hereinafter  defined,  are 
deemed  to  be  one  British  | i  -  ion  for  the  purposes  of  thie 

"  Legislature  "  includes  any  person  or  persons  \\  I zeroise  legi 

lative  authority  in  the  British  possession;  and  where  there  are  local 
legislatures  as  well  us  a  central  legislature,  means  the  central  leg 
lature  only. 

In  the  application  of  this  Ac!  to  [reland,  " summary  conviction " 
means  a  conviction  under  the  Summary  Jurisdiction  Acts,  thai  is  t<> 
say,  \\  iih  reference  to  the  I  mblin  Metropolitan  Police  I  >istricl  the  A 
regulating  the  duties  of  justices  of  the  peace  and  of  the  police  for  such 
district,  and  elsewhere  in  Ireland  the  Petty  Sessions  [reland  Act, 
IS.jI,  and  any  Act  amending  it. 


SCHHDrLES. 


THE  FIEST  SCHEDULE. 

Forms  o]    A  i -ilka  now,   &<  , 
Forms  A— D.     [Patents.] 


Form  E. — Form  op  Applii  mow  fob  Registration  op  Design. 

day  of 1 8—. 

You  are  hereby  requested    to  register   the  accompanying  

design,   in   Class  in  the  name  of   a    of  — - —  wl 

claims  to  be  the  proprietor  thereof,  and  to  return  the  same  to 

Statement  <>f  nature  of  design . 


"Registration  Fees  enclosed,  I* ,  s. 

To  the  ( lomptroller, 

Patent  Office,  25,  Southampton  Buildings,  Chancery  Lane,  Jl'.f  . 

ned)         


(<?)  Here  in-  rl  legibly  the  name  and  address  of  th<  Individual  or  firm. 


K. 


Form  F.       Trade  marks.] 


M 
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Patents,  Designs,  lnd  Trade  Marks  Act,  1883. 


THE  SECOND  SCHEDULE. 
1 '..••  tits  only.  | 


THE  THIRD  SCHEDULE. 
Enactment*  repealed   which  relate  t"  designs  . 

An  Ad  to  consolidate  and  amend  the  laws  relating  to  the 
[1842  ]  oopyxight  "f  designs  for  ornamenting  arl  oann< 

ir--. 

...    Am  A.  t  to  amend  the  laws  relating  to  the  oopyxighl 

-i.f.]  designs. 

'  ■■  v       o.  104..    Aj    \  ■  ■    •  da  ad  and  amend  the  Acta  n  lating  to 
j  I860,  i  iii  of  designs. 

Hi        \     ■        70  ..    An  Aot  to  amend  the  Act  of  the  fifth  and  sixth  years  of  Hex 
■  m  BCaji  sty,  to  consolidate  and  amend  thi 
ing  to  the  oopyxighl  "f  di  signs  fox  ornamenting  art  i- 
mannfaol  a 


\     I        : 
[1861.] 

•      •.<•.  3.. 

'■ 
I 


■      ■ 
[1876.] 


An    Lol    to  amend  the  law  relating  to  tl  gh(  of 

designs. 

The  Industrial  Exhibitions  Aot,  1866. 


The  Stamp  Aot,  1870. 
In  pad  ;  namely, 

3  hednle,  th< 
Bgm 

Bi  ite  of  tl  tion  of  a  di  sign   

Ai.il  -•  •  . "  . 

The  Copyright  oi  Designs  Aot]  If 
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PATENTS,   DESIGNS,  AND  TRADE   MASKS     \MI.M».\II.\T 

At    I  .   i 
is  &  19  Vk  i'.  o.  I 

./     Act  to  amend  the  Patents,  Dt        .         Ti        M  i 

I  Ith  Augu    . 

B    it  enacted  by  the  Queen's  most  Excellent  Maj<   ty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  .•  1 1 1  <  1 ( lommons, 
in  this  present  Parliament  assembled,  and  bj  the  authority  of  ti.' 
as  follows : 

1.  This  Act  shall  be  construed  as  one  with  the  Patents,  D<  tigns,  and  Ooi  tro 
Trade  Marks  Act,  1883    in  this  Act  referred  to  as  the  principal  Aci  .      ;u"1  ~h"rt 

This  Act  may  be  cited  as  the  Patents,  Designs,  and  Trade  Marks  ut  ''■ 
(Amendment    Act,  1885,  and  this  Act  and  the  principal  Act  maj  be 
cited  together  as  the  Patents,  Designs,  and  Trade  Marks  Acts,  18 
and  1885. 

2 — 5.  [Apply  only  to  patents.] 

6.  In  sub-section  one  of  section  one  bundled  ami  three  of  the  prin-  A-. 
cipal  Act,  the  words  '•  date  of  the  application  "  .shall  be  substituted  for  of  ■■  ■ 
the  words  "  date  of  the  protection  obtained."  -- 


PATENTS  ACT,   188G. 

19  &  50  Vict.  c.  37.) 

An  Aci  to  remove  certain  doubts  respecting  the  construction  of  the 
Patents,  Designs,  and  Trade  Marks  Act,  lvs;i,  so  far  ■■■ 
the  drawings  by  which  specifications  are  n  quired  to  fa  a*  com}  ai 
and  as  respects  exhibits  l  June  1 - 

Whereas  by  section  five  of  the  Patents,  Designs,  and  Trade  Marl 
Act,    L883,  specifications,  whether  provisional  or  complete,  must   1"'  ''• 
accompanied  by  drawings  if  required,  and  doubts  have  arisen  as  to 
whether  it  is  sufficient  that  a  complete   specification   refers   to   the 
drawings   by  which   the   provisional   specification  was  accompanied, 
and  it  is  expedient  to  remove  such  doubts  : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  ;is  follows  : 

1.  This  Act  may  be  cited  as  the  Patents  Act,  lss';.  and  Bhall  be  ShorttiUe 
construed  as  one  with  the  Patents,    Designs,  and  Trade  Marls-  Acts,  ^im  ■  n-truc- 
1883  and   1885,  and,  together  with  those  Acts,  may  be  cited  as  the 

Patents,  Designs,  and  Trade  Mark-  Arts.  1883  to  16 

2.  [Applies  only  to  patents.] 


Patents  AcTj  L886, 


. 


3.  W'h-i.  as  by  section  tl  .    and 

•  ion  iitt\ 

t » f   tii                 \  •  that   tin' 

exhibition  of  an  invention  oi  .il  or  international 

exhibit  B               I           shall  not  prejudice 
the  i 

.' .  in<  d,    One  "1    W  hicfa                             i  \hihitor  must, 

hibiting  the  invention,  design,  or  article,   <>r  publishing  a 
a  of  the  d  the  Controller  the  prescribed  no! 

utention  '■  i 

exp<  dient  to  provide  for  1 1  ion  of  the  Baid 

i  industrial  and   international  exhibitions  held  <>tit  of   the 
Unit  i ■  > 1 1 1 .  be  it  therefore  enact  Llo  •• 

I    shall  be  lawful  for  Her  Majesty,  by  Order  in  Council,  from  time 
to   time   to   declare   that   sections  thirty-nine   and    fifty-seven  of  the 

or  <  ithi  r  of   those 

mall  apply  to  an}  exhibition  mentioned  in  the  Order  in  liko 

manner  as  if  il  were  an  industrial  or  international  exhibition  certified 

by   the   Board  of  Trade,  and  i  •  thai  the  exhibitor  Bhall  be 

relieved   from  the  condition  '1  in  the  Baid  Bections,  of  giving 

to  the  '  intention  to  exhibit,  and  Bhall  be  so 

absolutely  or  upon  such  terms  and  condit  •  Her 

.hi  il  may  seem  lit. 


J. 


I 


PATENTS,  DESIGNS,  AND  TRADE  MARKS  A<  T.   1888. 
(51  &  52  Vi<  i'.  o.  50. 

.1     .1     to  amend  tin  Patents^  D         .       '  Tradi  Marks  Act,  lvs".. 

[24th  December,  L888.] 

Whereas  it   is  expedient  to  amend  the  Patents,  Designs,  and  Trade 

Mi:  bereinaft               ed  to  as  the  principal  A 

Bi   it  •■'  i  by  the  Queen's  most   Excellent   Majesty,  by 

and  with  tl  and  consent  ol  thi    I       Lb  Spiritual  and  Temporal, 

and   Commons,  in   this    pri                rliament   assembled,  and   by  the 

uuti  :  'il"\\  -  : 

1. —  (1.    After  th<  first  day  of  July  one  thousand  eight  hundred  and 
hall  nut   be  entitled  to  describe  himseli 

Ibethi  r  by  advertisement,  by  description  <>n  hie  pi 
cument  issued  by  bim,  or  otherwise,  unless  he  is 
•  in  pursuance  of  this  .\,  • 
■        i  iy  h<.  after  the  pa 

of  thi  make  Buch  general  rules  as 

[uired    for  ^i\  ing  effect   t'»  this 
■   n. .It .  il  and  one  of  thi* 
'i.ill  apply  to  all  i  M  bey  w  ere  made  in 

on. 


51  &  52  Vu  i'.  i  .  50.  l'  i 

Provided  that  ever^  who  proves  to  th<  ion  of  the 

B  i  rd  of  Trade  thai  prior  to  th(  bad  been  bo 

fide  ; 
patent  agenl  in  pu] 

i      1 1'  any  p<  rson   knovi  ingly  d  nt  in 

oontravention  oi  this  section  he  shall  be  liable  on  sum  notion 

t<>  a  tin.'  lint  exc ling  t  n  onty  [ •■  »m r 

1  ■    ■ 
obtaining  patents  in  the  United  Kingdom. 

2      5.    [Apply  only  to  p. it.  . 

6.  Aiter  sub-section  oi f  section  fifty-two  of  the  principal  Act  the  i.  52, 

following  words  shall  be  added;  namely,  Inapectionof 

"Provided  thai  where  registration  of  a  d<  u'gn    i-  refused  on  the  ''" ' 
ground  of  identity  with  a  d<  sign  already  i  d,  the  applicanl  for 

registration  -hill  b 

7. —  1.     In  section  fifty-eight  of  the  principal  Act  the  words  "or  p.. 
cause  to  be  applied  "  shall  be  added  after  the  word   •  apply."  pi™ y  of 

-     To  the  Bame  Bection  the  following  words  Bhall  be  added  :  '•  Pro- 
1  thai   tin-  total  Bum  forfeited  in  respect  of  any  one  design  shall 
not  exci  ed  one  hundred  pou] 

8 — 20.  [Apply  only  to  trade  marks.] 

21.  In  section  eighty-seven   of  the  principal  Act,   after  the  words  ■.  87, 

"  sub j  eel   to,"  shall  be  added  the  words  "the  provisions  of  this  Ad  entry  <-f 
and  I  assignments, 

&c. 

22.  In   section  eighty-eight   of  the  principal  Act,  after  the  words  s.  88,  a- ■ 
"subject  to,"  shall  be  added  the  words  "the  provisions  of  this  Act  inspection. 

ami  to." 

23.  In  section  ninety  of  the  principal   '  r  the  words  ''ofthe  s.  90,  a- • 
name  of  any   person,"  shall  be  added  the  words  "or  of  any  oth<  ;'i,,n 
particulars."                                                                                                ofre- 

24.  To  Bection   ninety-one  ofthe  principal  Acl  the  following  sub-  -to 
Bection  shall  be  added ;  namely,                                                                 correction  of 

■  !.     Permit  an  applicant  for  registration  of  a  design  or  trade  mark  errore- 
to  amend  his  application  by  oi  .  y  particular  go  >ds  or 

in  connexion  with  which  he  h  ie  the 

design  Or  trade  mark  I 

25.  After  Bection  one  hundred  and  two  of   the  principal  Acl   tl. 
following  section  shall  be  added  and  numbered  K>_'\;  namely.  ofB 

••    1.     All  things  n  [uired  or  autb  ris  d  und  r  this    '  done   1] 

by,  to,  or  before  1  of  Trade,  may  be  done  by,  to,  or 

before  the  I  'resident  or  i 

of  the  Board. 
■•  2.    All  documents  purp  irting  to  1  Le  by  the  Board  of 

Trade  and   to    be   -    lied  with  the  seal  ofthe  Hoard,  or  to  be 
retary  or  tary  of  the  Hoard,  or 


I ' \ 1 1  n  i  s.  De8iqns,  ami  Trade  Marks  A«  i  .  l  ^sv 


by  fiTiv  I  in  thai  behalf  by  the  Presid<  al  «>f 

the  1  >i >:i i-«  1 .  shall  be  r<  ceive<l  in  evidence,  and  shall  !'<•  deemed 

:  ther  proof,  unless  the  oont 

is  >h'p\\  ii. 

\  gjned  by  the  President  of  the  Board  of  Trade, 

thai  any  order  made  or  ;  i  <  t  done  Lb  the  order  or  ad  of  the 
r     rd,  shall  be  conclusive  evidence  of  th  Bed." 

26.    Applies  only  t.>  trade  mai 

principal  A.<  I  Bhall,  as  from  the  oommeno<  an  n1  of  this  \  t, 
take   •  ibjecl    to   the   additions,    omissions,    and    substitutions 

required  by  tin-  Act,  bu1  nothing  in  tliis  Acl  shall  aff eel  the  validity 
of  any  acl  done,  righl  acquired,  or  Liability  inourred  before  the  oom- 

ia  \.  • . 

28.  This  A<-t  shall,  ezi  r  as  is  by  this  \< '  oth<  i  ially 
provided,  commence  and  come  into  operation  <>n  the  firsl  day  of 
January  one  thousand  eight  hundred  and  eighty-nine. 

29.  This  Acl  may  be  i  ited  as  the  Pati  a\  .  I  '•  -l^ns,  and  Trade  '■' 
>ss,  and  this  Am  an<l  the  Patents,  Designs,  and  Trade  Harks 
1883  to  lsv><''.  may  be  cited  collectively  as  thi  >,  Designs, 

and  Ti    I    Ma  1883  to  I 
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DESIGNS  RULES,  1890     1898. 


DESIGNS  RULES,  L890. 

By  virtue  of  the  provisions  of  the  Patents,  Designs,  and  Trade  M 
Acts,  1883  to  L888,  the  Board  of  Trade  do  hereby  make  the  following 
Rules : — 

:minauy. 

1.  Theso  Uulcs  may  he  cited  as  the  I  '■  igne  Rules,  1 890,  and  shall 
come  into  operation  from  and  immediately  niter  the  ;;i >-t  day  of  March, 
1890. 

J.\  l  BRPBETATION. 

2.  In  th"  construction  of  these  Rules  any  words  herein  used  denned 
by  ill-  said  Acts  shall  have  the  meanings  thereby  assigned  to  them 
respectively. 

Fees. 

3.  The  foes  to  he  paid  under  the  said  Act,  so  far  as  it  relal 
applications  for  and  registration  of  designs,  shall  he  the  fees  specified 
in  the  First  (Schedule  hereto. 

1      RMS. 

I.  .hi  application  for  the  registration  of  a  design  shall  In  made  in  the 
Finn)  ]■'..  or  Form  0.  in  the  Second  Schedule  Inn  in.  The  remaining 
forms  in  such  Schedule  may  be  used  in  all  cases  (<<  which  they  are 
applicable. 

For  this  rule  another  1b  substituted  by  Bole  3  of  the  Designs  B  (See 

p.  17  1.  / 

( JLASsn  i'  ai'mx  ..[  Gh 

.").  For  the  purposes  of  the  registration  of  designs  and  of  these  Rul<  s, 
goods  are  classified  in  the  manner  appearing  in  the  Third  Schedule 
hereto. 

Application  fob  Registration  (a). 

6.   -///  communications  between  an  applicant  for  the  registralioi 
design  and  the  comptroller  or  the  Board  of  Tradet  as  tht   cast    may 
may  be  made  by  or  through  an  agent  duly  authorised  to  the  satisfaction 
of  the  comptrolh  >\ 

For  this  rale  another  ited  by  Bnle  2  of  th<   ;  (See 

p.  176,  pott.) 


[a)  See  the  chapter  on  "How  to  B  .,«utc. 
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ball,  w  ith  tli«> 
I  the  Pal  Designs  liranch,  or  I  • 

I  omptroller  al   the   Patonl  <  »ffii  e 
tpton     Building*,    CI  3 

1 

g     \  -i  of  a  design,  and  all  dra* 

ign,  ana  all  other  documents 
anch  ,  or  oth< 

.,  ill  be  written, 
cap  I'M"  '    "" 
le  onh  13  inch*  i  bea,  leaving 

inch  and  a  ball  on  the  left-hand  pari  thereof,  and 
ata  thereto  mual  be  written  in  ■ 
!.  gible  hand. 
The  Comptroller  may  in  anj  porticuloi   •  i  -•   vary  the  requirements 
of  thia  rule  oa  he  may  think  tit. 

•     \         ■'     ition  for  the  registration  of  a  design  shall  be  accom- 

drawing,  or  by  thr<  e  exaotly  similar  drawings, 

n,  or  by  three  Bpecimens  of  the 

.  ami  .-hall,  in  describi  iture  oi  the  design,  Btate  whether 

Eor  the  shape  or  configuration  of  the 
„!i.  and  the  means  by  which  it  is  applies! 

or  tracings  are  furnished  they  must  be 

fixed- 

When  tii"  ai  applied  are  nol  of  a  kind 

which  ran  be  pasted  into  books,  drawings,  photographs,  or  b 

such  designs  shall  !>•■  furnished. 

10.  It  the  Comptroller  determii  register  a  design,  he  shall  as 

I  to  the  applicant  a  certificate  of  such  registration 
in  th<   •  '1  form,  seal  a  with  the  Beal  of  the  Patenl  <  Iffice. 

11.  A.ny  application,  notice,  or  other  document  authorist  '1  or  required 
to  be  left,  made,  or  given  al  the  Patenl  <  Iffice  ><v  t<>  tlm  <  'omptroUer  <»r 

other  person  under  these  Rules  may  be  Benl  by  a  prepaid  letter 
through  the  i»'-t,  and  if  so  Benl  .-hall  be  deemed  t<>  have  been  left, 
made,  -  rely  at  the  time  when  the  letter  containing  the 

d  I..-  delivered  in  tlm  ordinary  course  of  post. 

nding  it  Bhall  1><"  Buffioienl  to  prove 
thai  thi  i-  properly  addressed  and  pul  into  the  post. 

!  I  POWER8. 

marj  power  given  to  the  ' ' 

troll-  i  the  applicant  for  registration  of  a 

1    imptroller  Bhall    if  bo  required  by  the  applicant  within 

■  i    the  « Jomptrollor'a  objection    give  the 

:ill\  or  h\  In-  ogenl  by 

ipplicant   ten  days'  notice  of  a  time  when  he  may  be  so 

rd. 

Within  •  from   the  date  when   such   notice  would   be 

delivered  in  the  ordinary  the  applicant  Bhall  notify  to 
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the  Comptroller  whether  or  not    he  intends  to  be  heard    upon  the 

TIUlttiT. 

l  1.  The  decision  or  determination  <>f  the  Oomptroller  in  tie 
of  any  suoh  discretionary  power  as  aforesaid  shall  be  notified  to  the 
applicanl . 

A  111    \l.  TO    I  II  1.    I  \0  \l:l>  "1    Tl:  \hl.     a    . 

!•'>.  Where  the  Comptroller  refuse  t"  register  a  design,  and  the 
;i]>|ilir;int  Intends  to  appeal  t"  the  Board  of  Trade  from  Buch  refusal, 
In'  Bhall,  within  one  month  from  the  date  of  the  decision  appealed 
against,  leave  at  the  Patent  Office,  Di  Branch,  a  notice  of  such 

1 1 is  intern1  ion. 

if,.  Suoh  notice  Bhall  be  accompani<  >1  by  ;i  statement  of  the  grounds 
of  appeal,  and  of  the  applicant's  case  in  support  thereof. 

17.  The  applicanl  shall  forthwith  on  Leaving  such  notice  send  a  copy 
thereof  t"  the  Secretary  of  the  Board  of  Trade,  No.  7,  Whitehall 
Gardens,  London. 

Is.  Tin.  Board  of  Trade  may  thereupon  give  such  directions    it'  ani 
as  they  may  think  tit  for  the  purpose  of  tin'  hearing  of  the  appeal  for 
tin'  Board  of  Trade. 

L9.  Seven  days'  ootice,  or  such  Bhorti  r  notice  as  the  Board  of  Trade 
may  in  any  particular  case  direct,  of  the  time  ami  place  appointed  for 

thr  In  nriii£  of  tlic  appeal  shall  be  given  to  the  Comptroller  and  the 
applicant. 

Reoistjeb  O]    1  M>n,\s  {b). 

20.  1  'pun  tin'  seating  of  a  certificate  of  registration  the  Comptroller 
shall  cause  to  be  entered  in  the  register  of  designs  the  name,  address, 
ami  description  of  the  registered  proprietor,  ami  the  date  upon  which 
the  application  for  registration  was  received  by  the  <  lomptroller,  \\  hi  eh 
day  .^liall  he  deemed  to  lie  the  date  of  the  registration. 

21.  Where  a  person  becomes  entitled  to  the  copyright  in  a  \ 
design,  or  to  any  share  or  interest  therein,  by  assignment   transmission, 
in-  ot  her  operation  of  law.  or  where  a  person  acquires  any  right  to  apply 
the  design  either  exclusively  or  otherwise,  a   requesl   tor  the  enl 

hi  -  name  in  the  register  as  such  proprietor  of  the  design,  or  a-  1 
acquired     BUCh    right,    as    the    case    may    he      hereinafter    called    the 

claimanl  .   shall    li  •  addressed  to   the   Comptroller,  ami   left   at   the 
Patent  <  office,  I  designs  Branch. 

'22.  livery  such  request  shall,  in  the  case  of  an  individual,  he  made 
ami  signed  by  the  person  requiring  to  he  ri  gistered  as  proprietor  ; 
in  tin'  case  of  a  firm  or  partnership,  by  some  one  or  more  membi 
such  linn   or  partnership,  or.  in   either  case,   by  his  or  their  : 
respectively  duly  authorised  to  the  satisfaction  of  the  Comptroller; 
and  in  the  case  of  a  body  corporate,  by  their  agent  authorised  in  like 
manner. 

(a)  See  pp.  110,  120,  ante. 

(/»)  See  the  chapter  on  "  Tl  r,"  pp.  124, 
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\  Buch  request  shall  state  the  name,  address,  and  doscrip- 
!  the  partioulara  of  the  assignment,  transmis- 
sion, ■  •!"  "thc-r  •  of  Ian  by  virtue  of  which  the  request  is  made, 
the  manner  in  whii  li  and  the  person  or  |  whom 
the  design  hns  been  assigui  <1  or  transmits  d,  or  the  person  or  |  i 
m  ho  has  or  have  acquired  bu<  h  i  ight                lid,  as  the  case  maj  be. 

2  i.  l'.\ •  rv  bu<  li  request  shall  be  accompanied  bj  a  statutory  d<  elara- 

tiun  to  be  thereunder  written  verifying  the  -•  v<  ral  statements  i! 

and  d  that    the   particulars   above  described  comprise  every 

ind  docum  ting  the  proprietorship  of  the  design 

or  the  li^lii  to  applj  iK'  may  \><\  as  claimed  by  Buch 

claimant  shall  furnish  to  the  Comptroller  such  other  proof 
. .  quire  l''>r  his  satisfaction. 

n  '1  as  proprietor  by  it- 1  orporate 

clear  days' notice  of  every  application  to  the  Court   under 
n  90  of  the  Patents,    Designs,  and  Trade  Marks  Acts,   18 

r.  ctification  of  the  Register  of  I '  ball  be  giv<  c  to  the 

•        ptroller. 

in  order  has  b(  en  made  by  the  <  krart,  under  Be<  tion  90 

of  the  the  pei  »on  in  whose  favour  such  order  has  Inch  made 

shall  forthwith  leave  at  the  Patent  Office  an  office  copy  oJ  such  order. 

ti  r  shall  thereupon  1"'  rectifii  d,  it  the  purport  of  Buch  order 

.-hall  otherwise  be  duly  entered  in  ii  r,  as  the  case  may  be. 


1  '        .  i:  TO   I  >I8PEN8B  WITH    EviD] 

2  '    Where  under  these  Rules  any  person  is  required  to  '1"  any  act 

or  thing,  or  ti»  Bign  any  document,  or  make  any  d<  i  laration  on  behalf 

of  himself  or  of  any  body  corporate,  or  any  document  oi    evidence  is 

required  to  1"-  produced  to  or  left   with  the  Comptroller  or  at    the 

and  it  is  Bhown  t->  the  satisfaction  of  the  Comptroller 

From  any  reasonable  cause  Buch  person  is  unable  to  '1"  Buch 

thine.  gu  sin  h  document,  or  make  Buch  declaration,  or  that  Buch 

i  annol  be  produced  or  left  as  aforesaid,  it  shall 

..ml  for  the  Comptroller,  with  the  sanotion  of  the  Board  of  Trade, 

I  .hi  the  I'M  m1  in  tion  <>t  Buch  other  evidence  and  Bubject  to  such  terms 

j  may  think  lit,  to  dispense  w  ith  any  bui  h  act  or  thing,  document, 

:  ition,  or  evidi  nee. 

80.  Any  document,  drawings,  s]  for  the  amending; 

< ,  f  !  provision  is  made  by  the  said  Act  may  be  amended, 

laritj  in  procedure  which,  in  the  opinion  ot  the  Comp- 

trolh  :  •  .I   w  ithout   detriment   to  the  inl  oi  any 

i  •.  .1.  it  the  <  lomptroller  think  fit,  and  upon  bui  h 
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I'm  '  It m i:. 

•".I.  The  time  prescribed  by  th<  Ri  li  i^r  doing  any  act  or  taking 
any  proceeding  thereunder  may  be  enlarged  bj  the  Comptroller,  if  he 
think  lit,  iiu.l  upon  Buch  terma  as  he  may  diri 

.M   U.'I.IM,    (  ...Mh-      ,/    . 

■';•_'.  Before  the  delivery  «//  tale  of  any  <irti<!r  in  which  "  r></, 
design  has  been  applied,  the  proprietor  of  such  design  shall,  if  such  article 
is  included  in  any  <>/'///>■  classes  one  i<>  twelve  in  the  Third  Schedule  hereto, 
cause  each  such  article  to  !><■  marked  with  the  abbreviation  "  1.'""  and  the 
number  appearing  on  the  certificate  of  registration,  mid  shall,  ij 
article  is  included  in  the  classes  thirteen  or  fourteen  in  II"  Third  Schedule 
Inn  in,  cause  null  such  article  to  be  marked  with  the  abbreviation  "  I:  I.1     ." 

Fortius  rule  another  is  substituted  by  Rule  5  of  th< 

p.  m,pott.) 

[nspei  now. 

33.  <  >u  sucli  days  and  during  such  hours  as  the  Comptroller  shall 
from  time  t.>  time  determine  and  notify  by  a  placard  posted  at  the 
Pat<  nt  » Iffice  any  per  on  paying  the  prescribed  fee  maw  on  production 
of  the  number  of  any  design  of  which  the  copyright  has 
inspect  such  design,  and  any  person  paying  the  prescribed  fee  may 
take  a  copy  or  copies  of  such  design. 

DIFIOATE  liY  COMPTROLLER. 

34.  "Where  a  certificate  is  required  for  the  purpose  of  any  legal 
proceeding  or  other  special  purpose  as  to  any  entry,  matter,  or  thing 
which  the  Comptroller  is  authorised  by  the  said  Act  or  these  Rules  to 
mako  or  do,  the  I  'omptroller  may,  on  a  request  in  writing  and  on  pay- 
ment of  the  prescribed  fee,  give  such  certificate,  which  Bhall  also 
specify  on  the  face  of  it  the  purpose  for  which  it  has  been  requested  as 
aforesaid. 

SEARCHES  OK   PRODUCTION  OF  SKETCH  oi    DjBSIOK. 

35.  The  Comptroller  may,  on  receipt  of  the  prescribed  fee,  make 
searches  among  the  designs  registered  at  the  Patent  I  ►ffice,  and  inform 
any  person  requesting  him  so  to  do  whether  a  particular  design  pro- 
duced by  such  person,  and  to  be  applied  to  goods  in  any  particular 
class,  is  or  is  not  identical  with  <>r  an  obvious  imitation  of  any 
registered  design  applied  to  such  goods  of  which  the  copyright  .; 
existing. 

Industrial  and  International  Exhibitions. 

36.  Any  person  desirous  of  exhibiting  a  design,  or  any  article  to 
which  a  design  has  been  applied,  at  an  industrial  or  international 
exhibition,  or  of  publishing  a  description  of  a  design  during  the  period 


(a)  Sec  the  chapter  ou  "Marking,"  pp.  51, 
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of  tli-  ihibition,  shall,  after  having  obtained    a 

hat  the  exhibition  is  an  indust i 

in  u  riting 
inliit    ill-  publish  u 

In'. 
ing  ill'-  design  in  1 1 1 * ■  event  <■!'  an  applica- 
tion !•  i Ik-  applicant  shall 
!  !..  tin'  Comptroller  a   brief  description  of  tin'  nature  <>f  the 
'.•till  Mi'  drawing  thereof,  ami  Buch  i 
infurmation  ■                  iptroller  may  in  each  case  n  qui] 

I  .  .  tain  a  certil 

ibition  lii-  A  list  of  the 

kept  at  the  Patent  <  Mfloe. 

lii  ir  \i.. 

!  7     \  '.  _ ■■  .  .  ral  ruli  b  bs  to  the  rej  ■  :    I  •  tofore 

by  the   I  Trade  under  the  Patents,  Designs,  and  Trade 

i,  and  in  force  on  the  31s1  day  of  March,  1890, 

shall  be,  and  they  are  hereby,  repealed,   a>  from  that  date,  without 

prejudice,  neverthi  !•  as,  to  ;m\  proc<  eding  which  may  have  ; 

und<  r  Mn  li  Rules. 

M .    I '.    II  B    -.'li, 

'dent  of  the  /!<><ii</  of  Trade, 
S\$t  March,  I 


SCHED1 


FIEST  SCHEDULE. 

I 

/.   On  application  t<>  register  mtc  design  In  be  applied  to  single    il    s.    <1. 
articles  in  each  class  except  Classes  13  and  I',  -  0  10     0 

.'.   On  application  In  register  <mr  design  to  be  upplud  l<>  single 

art  '  13  "in/  I  ',     -  -  -  ll       I       a 

application  I"  register  one  design  I"  be  applied  to  a  set 

'ion  -  /     n     a 

1 1  ■  I  ■•  I     I  ;  ll  of 

i  f  to  regist  -  -  -  -10    0 

o,  each  copy  -     0     1     <• 

request  for  Certificate  "i  Comptroller  foi  legal  pro- 

r  -J"  cial  purpose       -  -  -    0     S     0 

,     Bame  as 
7.  0  iter  nan.'  quent  prop]  '•  n       ti  ation 

mptroller  <>f  intended  exhibition  of  an 

inn  •  .  a     -  -  -  -  - 


I    •  •       i  2  of  tho  Di 


Designs  Rules,  I  390.  i ;  3 

9.   Inspection  of  design  in  any  ease  in  which  inspection  is    JJ 
permitted  by  the  Patents,  Designs,  and  Trade  M 
.  ins:;  to  1888,  and  the  Di     gi     Rules  thereui 
for  each  quai  ter  of  an  hour    -  -  -  -010 

|        ■      ■  "1,1- 

10.  Copy  of  one  such  design-  ...         [ng 

11.  On  request  to  correcl  clerical  error  -  -  -    0     5     0 

12.  On  requesl  for  search  under  section  53  a  -  -  0  5  0 
I  :.  * » 1 1  requesl  to  enter  new  addi  -  -  -  0  5  0 
li.  For  office  copy,  every  100  words  -  -  -004 

hut  never  less 

than    1 

15.   For  certifying  office  copies,  MSS.  or  printed       -  -010 

Note.-  The  term  "set "  to  include  any  number  of  articles  ordinarily 
on  sale  together  irrespective  of  the  varieties  of  Bize  and  arrangemenl 
in  which  the  particular  design  may  be  shown  on  each  separate  article. 

M.   E.  1 1  [CKS-  Bi  \<  ii, 
President  oj  the  Board  of  Trade. 
Approved, 

R.   ]■:.  Welby, 

For  ih"  Lords  Oommissiom  rs  of  Eer  .Map  sty's  Treasury. 
31  si  March,  1890. 

(a)  The  Bame  fee  is  payable  on  a  request  for  Beardi  umler  Rule  :;.'.  nt 
Rules,  1890  (see  p.  197,  post). 


SECOND  m  III'.DULE. 
FOBHS. 

E.  Form  of  Application  to  Register  (see  p.  177). 

F.  ,,        Appeal  to  Board  of  Trade  (see  p.  178). 

G.  ,,       <  iertificate  of  Registration  (see  p.  178). 

H.        ,,       Application   for  Copy  of  Certificate  of  Registration  (see 

p.  178  . 
I.         ,,       Requesl   for  Certificate  for  use  in  Legal  Proceedings 

p.  179). 
J.  ,,        Certificate  for  use  in  Legal  Proceedings  (see  p.  1 7  I 

K        „       Request    to   enter  Name   of  Subsequent  Propria!   • 
rP:  l79)«  . 

L.         ,,       Notice   of   intending   Exhibition   of   I  ^registered  D 

(see  p.  181). 
M.         .,        Request  for  Correction  of  Clerical  Error  or  for  entry  of 

New  Address  (see  p.  181). 
N.        ,,       Request  for  search  uuder  section  53    seep.  181). 

0.         ,,       Application  to  Register  for  a  set  of  Articles   Bee  p.  I 

By  Rule  i  of  the  Designs  Roles,  189  ,  Forma  E1,  O1,  i    IK'    appli 
designs  ,  are  addi  <\  to  the  above  forms. 


in  Demons  Ri  u  8,  L890     Is 

1 1 1 1 1 : 1  •  SI  LIEDULE, 

Ai.ii.  U  xi     • I  i  U  M  RB  AM>  SUBSI  \- 

i.  Article*  composed  wholly  or  oh  ■  '••  nol  included  in 

( 'lass  2. 

1    -W  i  ll.TV. 

mpoeed  wholly  or  chiefly  of  wood,  bone,  ivory,  p 
ma<  h6,  or  oth<  r  Bolid  substam  i  -  cot  included  in  other  i  lassi  •• 
1.  A i : i  lea  composed   wholly  <>r  chiefly  ol  rthenwan 

porcelain,  brii  ks,  tiles,  or  cement. 
;,.    \  r  chit  fly  of  pap<  r   •  xo<  pi  hangii  - 

3,  Articles  composed  wholly  or  chiefly  of  Leather,  including  book- 
binding, of  all  materials. 
7.   Paper  hanginj 

B.  i  !ai  p<  ts  and  i  age  in  all  materials,  floorcloths,  and  oilcloths. 
9 .  I 

in.  Millinery  and  wearing  apparel,  including  boots  and  b! 
LI.  ( Irnamental  aeedlework  <>n  muslin  or  other  textile  fabi 

12.  <  '<■'  ids  aot  included  in  other  clae 

13.  Printed  or  wov<  □  designs  on  textile  ;  ids. 

1 1.  Printed  or  woven  designs  on  bandkerchii  fa  and  Bhawls. 

M.  B.  1 1  [<  E8-BsA(  ii, 
'dent  of  the  Board  of  Trade. 
:\\si  March,  1 


DESIGNS  RULES,  1893. 

Bt  virtue  of  the  provisions  of  thi    Pateni     I'    igns,and  forks 

\  •     |    a       L888,  the  Board  of  Trade  do  hereby  make  the  following 
Rules:— 

1.  These  Bules  may  be  cited  as  the  Designs  Rules,  1893,  and  Bhall 

e  into  operation  from   and    immediatel)    after  the   30th  day  ol 

mber,  l ! 

_•    |   ..   •  1,  2  and  3  specified  in  the  Firsl  Schedule 

1890,  Bhall  be  substituted  the  fees  specified  in 

the  First  Schedule  hei  i 

.;.  pOT  Rule  !  of  the  Designs  Rules,  1890,  Bhall  be  substituted  the 
following  Kulo  : — 

l.  An  application   for  the  registration  of  a  design  for  arl 

being  lace  Bhall  be  made  in  1 1 1 « •  Form   Eor  FormOinthe 

cond  Schedule  hereto.     An  application  for  one  design  t « • 

be  applied   to  Lace  Bhall   be  made  in  the  Form   El   in  the 

Becona  Schedule  hereto,  and  for  one  design  to  be  applied  to 

|  Lace  arl  U  be  made  in  the  Form  <  »l   in  the 

ond  Schedule  hereto.     A  requesl   for  r«  d  of  the 

name  of  any  subsequent  proprietor  "l  al !■ 

Bhall  be  mad.'  m  the  Form  K  l  in  the  8 id 

hedule  hereto.     'I  a<    remaining  forms  in  such  Schedule 
.  which  they  arc  applicable. 


Designs  Rules,  Lfi 

i.  To  the  forma  specified  in  the  Second  Schedule  to  the   Di 
Boles,  1890,  shall  be  added  the  forma    pecified  in  the  Second  Schedule 
hereto. 

6.  For  Eule  32  of  the  D<   igo    B  hall  be  substituted  the 

follow  Lng  Rule  : — 
32.   Before  delivery  on    isle  of  any  article  to  which  a   i 

design  has  been  applied,  the  proprietor  of  su<  h  -dl, 

if  such  article  i  -  included  in  Class  l  3  or  Class  1  I  in  the  Third 
Schedule  hereto,  cause  each  Buch  article  to  be  marked  with 
the  abbreviation  Etegd.,  and  shall,  it'  such  article  is  included 
in  any  of  the  Classes  l  to  L2  in  the  Third  Schedule  hei 
cause  each  Buch  article  to  be  marked  with  the  abbreviation 
IM.,  and  also,  in  the  case  of  articlea  other  than  lace,  with  the 
number  appearing  on  the  certificate  of  registration. 

A.   J.    Ml'M'KI.I.A, 

/'      ident  of  the  Board  of  Trade. 
18M  November.  1893. 


Si  EEDULB  I. 

Fees. 

1.  On  application  to  register  one  design  to  be  applied  to    £ 

single  articles  in  each  class  nol  being  lace  and  except 

articles  in  Classes  13  and  1  I     -         -        -        -        -    0  10    0 

2.  On  application  to  register  one  design  to  1"'  applied  to 

lace,  or  to  single  articles  in  Classes  13  and  14    -        -010 

3.  On  application  to  register  one  design  to  1"'  applied  to  a 

set  of  articles,  not  being  lace,  for  each  class  of  regis- 
tration      -        -10    0 

3a.  On  application  to  register  one  design  to  be  applied  to  a 

set  of  lace  artieles    -         -         -         -         -         -         -020 

A.  J.  Mrxin;i.i.A, 
I'ii  stilt  nt  of  the  Board  of  Trade. 
Approved, 

For  the  Lords  Commissioners  of  Her  Majesty  ury. 

18th  November,  1893.  Frake  Mowatt. 


-i  IIKhULE  II. 

FOEMS. 

El. — Application  for  Registration  of  a   Lace  Design  in  Class  9  (see 

p.  177). 
01. — Application  for  Registration  of  a  Lace  Design  to  be  applied  to  a 

Bet  (see  p.  182). 
Kl. — Requesl  to  enter  name  of   Subsequent    Proprietor  of  ;t   I  . 

Design  or  Set  of  Lace  Designs    Bee  p.  Is" 
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DESIGNS  RULES,  18 

By  virtue  of  the  provisions  of  th<    Patents,  D  i  rradeMarks 

Board  of  Trade  do  hereby  make  the  following 

B  :  — 

1.  These  Holes  may  be  cited  as  the  Designs  Rules,  1 898,  and  shal] 

in!  i  operation  from  and  immediately  after  tli"  date  h< 

2.  For  Rule  6  of  the  Designs  Rules,  L890,  Bhall  1"'  substituted  the 
following  Kul«' :  — 

communications  between  an  applicanl  for  the  registration 

n  and  the  Comptroller  or  the  Board  of  Trade,  as  the 

\  be,  may  1"'  made  by  or  through  an  agent  duly  autho- 

tion  of  the  Comptroller,  bul  the  Comptroller 

shall  not  be  bound  to  recognise  as  such  re  further 

mmunications  from,  anj   person  whose  name,  by  reason  of  Ins 

having  been  adjudged  guilty  <>f  disgraceful  professional  conduct, 

has  been  erased  from  the  Register  oJ    Patenl   Agents  kept  nnder 

tlic  provisions  of  the   Patents,    Designs,  and  Trade  Harks  Aot, 

1888,  relating  to  the  registration  of  patenl  agents,  and  not  Bince 

1 1  .-.  1  this  15th  day  of  September  1898. 

<  'ha-.  T.  K'i  nini:, 
/'/■<  tident  of  the  Board  of  Trade, 


(    177     . 


FORMS 

PRE»  RIB]  l)    i:v    I  in     I  »i  BIGNS    Rl  I  I  -.    I  B90  AND   L893 

♦> 

Patents,  Designs,  and  Trade  Marks  Acts,  1883  /</  l 
cons.)                              Form  E. 
Application  for  Registration  m   I'i   con  in  Ola  ies . 


You  uro  hereby  requested  i<>  register  the  accompanying  design  in 

,  in  the  came  of  * ,  <>f ,  who  claims  to  ho 

tlic  proprietor  thereof,  and  to  return  the  Bame  i"  . 

Statement  of  nature  >>(  design  I . 

uod) ;. 

Dated  the .lay  of IS!)—. 

To  the  Comptroller, 

Patent  Office,  Designs  Branch, 

25,  Southampton  Buildings, 

<  'hancery  Lane,  London,  WA '. 

*  Here  insert  legibly  the  name,   address,    and   description   ol   the   individual 
or  firm. 

t  Such  a^  whether  it  is  applicable  for  tin-  patfc  rn  or  for  the  shape. 
X  To  be  signed  by  the  applicant. 


Patents,  Designs,  and  Trade  Marks  Acts,  1883  to  1888. 
(Designs.)  Form  E  1. 

Application  for  Registration  of  a  Lace  Design  in  Class  9  {b). 

You  are  hereby  requested  to  register,  without  Bearch,  tin-  accom- 
panying Design  in  Class  '.'  in  the  name  of  * ,  who  claims  to  be 

tin'  proprietor  thereof,  and  to  return  the  same  to . 

The  nature  of  the  design  is  the  pattern. 

-  _ued;  | . 


Dated  the day  of 189—. 

To  the  Comptroller, 

The  Patenl  Office,  Designs  Branch, 
2.3,  Southampton  Uuildings, 
London,  W.C. 

*  Here  insert  legibly   the  name,   address,    and   description   of  the   individual 

or  firm. 

t  To  be  signed  by  the  applicant  or  lii-  agent  dnly  authorized.    Wh<  n  - 
agent,  then- should  be  added  to  the  signature,  "  Agent  dnly  ant)  j    ratho- 

ri/atien  dated  the day  of ,  189 — ." 

(a)  For  list  of  places  where  the  forms  can  be  obtained,  and  the  ( 

thereon,  see  "  Instructions  how  to  Kegisl    r,"  pp.    L 94  and 

(b)  This  form  is  specially  kept  on  sale  at  the  Cl  •  Nottingham. 

K.  N 


178  Forms 

us,  and  Trade  Marks  Aott,  1888  to  I 
Form  F. 

A  ■  01  Ti:  \!  B  OB    B    :      ■    I    •■■    I  '"Mi  rBOIXBB  l" 

B    0I8TJ  B  a  I  h.-: 

>»)jiiiniiit  In/  tin  unstampi  </  ("/>>/.  ] 

I   hereby   appeal   against   your  decision   upon   my  application   to 
— ,  and  beg  to  Bubmit  □  •  tor  the  decision  of  the 

1  of  Trs 

I  am,  Sir, 

Sour  obedient  servant, 

The  Comptroller,  . 

i,  1 1    igns  Branch, 
25,  Southampton  Building 

( lhancery  Lane,  London,  \\  .< '. 

•  Tin.'  statement  of  the  i  ue  to  be  written  apon  fools 
■with  n  margin  of  two  Lnchi  -  on  the  left-hand  Bide  th< 


{»,  />■   yxs,  and  Trade  Mark*  Arts,  1883  to  1888. 

vPa;  '  Form  G- 

.  n:  op  Registration  oj  1 1 

l;"  No. .) 

Pat     '  '  'ffioe,  I  >esignfl  Branch, 
25,  Southampton  Building 

( lhanoery  I.  me,  1.  mdon,  W.i  I. 
This  is  to  certify  that  tli     [)        .  of  which   this  ig  a   copy  was 

red   this  day   oi  •    189 — ,  in  pursuance  oi  the 

•-.  Designs,  and  Trade  Marks  Ants,  1888  to  1888,  in  respect  of 

the  application  of  such  Design  to  articles  in  Glass .  fox  which  a 

fright  of  five  year-  is  granted. 


Patt      .  I>    \;><s,  and  Trade  Mark*  Aott,  1888  to  1888. 
Form  H. 

LIGATION  :        I  I  CFI0AT1  01    EtsOISI  B  LI  EON  OJ  1  ' 

I    hereby   request   yon  to  Furnish  me  with  a  Oopy  Oertifioal 
B  i   itration  of  D(   ign  No. in  Class . 

I    . 

■1  the day  of 189—, 

To  the  <  comptroller, 

■■'.  • .  I  •■  ,ili, 

ithampton  Buildint 
( 'h ai      y  Lane,  London,  WA  '■ 


PBE8CBIBED  BY  DESIGNS   RULES,    L890  I.       L79 

Patents,  Designs,  and  Trade  Marl    Acts,  1883  to  1 

(Designs.)  Form  I. 

REQUEST  i  OB  I  'i  i:i  CFIOATE  I  OB  I  •    I         LL  P 

Sir. 

I  In  ireby  i-i  quest  you  to  send  me  for  the  purpose  oi  use  in  th< 
of* a  certificate  that  the  design  of  which  a  copy  is  ; 

«  nclosed  wb    I . 

_.„,,!    . 

day  of is1.)—. 


'I'n  tin'  (  HiiijitrulliT, 

Patent  <  Iffice,  I  tesigns  Branch, 

25,  Southampton  Building 

<  'li.i:  ;  London,  \V.< '. 

*  Here  state  the  title  of  the  legal  proceeding  or  the  other  purpos    for  which  the 
certificate  is  n  quin  d. 

I  [<  re  .-tat'  ih'  '  ntry,  matter,  or  thing  which  the  writer  wiahi 


Patents,  Designs,  and  Trade  Marks  Acts,  1883  to  1 
(Designs.)  Form  J. 

Certificate  for  use  in  Legal  Pboi  bede 

In  tho  matter  of . 

No.  . 

I,   Comptroller-General   of   Patents,    Designs,    and    Trade 

Marks,  hereby  certify  that . 

Witness  my  hand  and  seal  tin's day  of 181) — . 

i        ;   .  iller. 

Patent  Office,  Designs  Branch, 

25,  Southampton  Buildings,  Seal.) 

London. 


Patents,  Designs,  and  Trade  Marks  Arts,  1883  to  1888. 

(Designs.)  Form  K. 

Request  to  enter  Name  of  Subsequent  Proprietor  oe  I1     :   ■•.  with 
Declaration  i\  Support  theri 

I  [or  "Wo],  * hereby  request  that  youwil]  ■  our 

name  [or  names]  in  the  Register  of  Designs  as  propi 

prietors]  of  the  Design  No. in  Glass . 

I  am  tor  We  are]  entitled  as  to  the  said  l1  sign .  ' . 

And  I  do  solemnly  and  siiiMTvly  declare  that  the  above  b* 
statements  are  true,  and  the  particulars  above  Bet  out  • 


!«...  FORMA 

•  i.nt  affecting  the  proprietorehip  of  the  said 

\    .   1  make  this  solemn  declaration  conscientiously  believing  th«< 
i  Lrtue  <>f  the  ; 

I 


at this day  o! 

me, 


K9 


To  the  <  lomptroller, 

1 1  ugna  Branch, 
ithampton  Building 
( lhancery  Lane,  London,  WA  I. 

•  Here  insert  name,  full  addn  loription. 

-    ii  ngn  trannnitted  by  death,  marriage,  bankrupt 

•  law ;  and,  if  entitled  by  asrignn  the  particulars  thereof , 
day  of .  Is     .  ma  ind-ao 

I  li  i-  not  required  wh<  d  the  d<  i  laration  i-  made  oul  of  th<   I 
.  'in. 

!i  making  the  declaration. 
:  the  authority  before  whom  thi  deolaration  is  made. 


/■   •  //     '/us,  and  Trade  Murks  Aits,  1883  to  1888. 

.vs.)  Form  K  1. 

N'AMK  OF  8  N  1    PjlOPRIETOB  OP  A   I. A'  B  I  I 

OB  Si.  i  I  I 

The  Comptroller   is   requested   to  enter  the  name  of  * .  in 

tne  proprietorship  of  the  B  .  I  .      Design  or 

I         D     gna  No. in  <  lass  '.",  In  place  of  the  name  <>i at 

ippearing  in  the  R<  _ •-'•  r. 

aed  t . 

Dated  the day  of 189—. 

To  the  '  lomptroller, 

The  Patent  Office,  Designs  Branch, 
2  i,  Southampton  Building 
London,  WA  I. 

\.    J.    MrM'l  1 .1  A. 

/'      \deni  of tin-  lUmrd  of  Trade. 
1841  November,  I 

•  ii..,  ,  address,  and  description  "f  the  Individual 

<ir  linn. 

and  by  th 

I-  i  thai  thi  i    ■■■■  K.  prorlda  tor  nny 

tbod  in  which  the  applicant  i  •  entitled  to  the  design 


PRESCRIBED  BY  DESIGNS  RULES,    L890   kND   L893.       181 

Patents,  Designs,  and  Trad,    '/■  L883  to  l 

(Designs.)  Form  L. 

\<'ii<  i:  m   I.mkm-i.ii  I'.xiiiumow  oi   w  Unbeoisti         I'    raw. 

* hereby  give  ootice  of  my  intention  to  exhibit  a of 

;,t    the  Exhibition,  which   | of  1H9 — , 

under  the  provisions  of  the  Patents,  Di    igi      and  'I:   de   M   rl    .V-- 
of  1888  to  L888  | herewith  i  . 

spied]  . 

Datod  tho day  of ,  1S9— . 

To  tin1  i  lomptroller, 

Patent  <  ►ffioe,  Designs  Branoh, 

25,  Southampton  Building 

( 'lianccrv  I . . 1 1 1 .  .  London,  WA '. 

*  Hero  state  nam.-  and  B  ppli  ant. 

t  State  '•  opent  d  "  ,,,■  •■  i~  to  op  n." 

I  Insert  brief  description  of  d<  sign,  with  drawing. 


Patents,  Designs,  and  Trade  Marks  Acts,  1883  /«  1888. 
(Designs.)  Form  M. 

KkwUEST  FOB  CoBBECTION  OF  ClEBIGAL  EbBOB  oi:   FOB  KviUY  0] 

New  Address. 
Sir, 

I  hereby  request  that . 

•  ed    


Dated  the day  of 189 — . 

To  the  Comptroller, 

Patent  Office,  Desigus  Branch, 
25,  Southampton  Building  . 

Chancery  Lan<\  London,  W.C. 


Patents,  Designs,  and  Trad,    Murks  Acts,    l.SS.'l  to  l! 

(Designs.)  Form  N. 

Request  fob  Seabi  h  ditdeb  Seotiou  ■'>•;(«). 
Sir, 

I  hereby  request  that  a  search  may  be  made  in  Class  — 


I  m  >1    . 

Dated  tho day  of 180—. 

To  the  ( lomptroller, 

Patent  Office,  Designs  Branch, 

•_'•"',  Southampton  Buildings, 

<  lhan     :_.   Lane,  London,  W.< '. 

(n)  This  is  also  the  form  for  a  i  Rule  3-5  of  :" 

Rules,  1890  (seep.  197, 


t*\)KM8. 

nd  Tradi    '■'  >ss- 

Form  O. 
\  I  '  ■  i  I  I  Hi'  '•'  *  B*t« 

-t,r  the  accompanying    1 1 

f,,r* being  ;!'  Clasa in  the  name  of 

I ,  of ,  whoclaima  to  1"-  the  proprietor  thereof,  and  to 

• . 

al  "f  nature  of  design  | • 

Signed) §. 

I>.-     |  the  day  of  189—. 

iptroller, 

Boe,  Di  -i;_rn^  Branch, 
25,  BouthamptoD  Building 

( lhanoery  Lane,  London,  W.<  I. 

•  Hei  ri]  bion  of  the  artdolea  in  the  ! 

•  II  ad  di  Boripti  io  of  th<    indi 
or  tinn. 

\e  win  ther  it  u  applioahle  for  the  patfa  rn  i  hape. 

I  To  I  Lpplioant, 


•  .   /'     gtu,  and  Tradt  Marks  Arts,  \ss:\  to  1888. 

Form  O  1. 

A  !'    OIBTRATION  OF  A  LAI  E   DeSIGH  TO  BB  APPLIED 

3 

are  hereby  required  to  i  without  Bearch,  the  acoom- 

d  tor  an  I     I    I  .■  •■  brtiolea  in  Class  9  in  the  name  of 

* .  who  claims  to  be  the  proprietor  thereof,  and  t>>  return  the 

, 


[Sign 


nature  of  the  design  is  the  pattern. 

1  the day  of 189— . 

To  thi  ll'T, 

The  i'it.  al  <  >ffi<  • .  I  '•     -■■■    Branch, 
ithampton  Building 
I  london,  WA '. 

•  1 1  I  di  Mription  of  the  ind 

•  i  nt  duly  aothoi  n<  '1  by 

■it  ilulv  authori 
•  1  the 

■:.]<■>■  at  Nottingham, 


(     188 


[INTERNATIONAL  CONYENTION  FOB  THE  PROTECTION 
OF  [NDUSTRIAI  PROPERTY  (a). 


Signed  at  Paris,  March  20th,  I 
Ratifications  exchanged  at  Paris,  June  6th,  L884. 

Ser  Majesty's  Government  aooeded  to  1 1 1 1  —  Convention  on  March  I7th,  1S8-1,  on 
behalf  of  Great  Britain  and  Ireland,  power  being  reserved  to  B   i  M /.-•■. 
to  the  Convention  on  b  half  of  the  I  ue  "t  Man  and  the  Channel  [elands  and  any  of 
Hi  r  M  i  ji  -i \  V-  poa — ions,  on  dne  notice  being  given.    Consequently,  any  copyright 
nranted  to  foreigners  under  the  Convention  would  not  extend  to  the  Isle  of 
See  p.  Ill,  ante. 

Aki  [i  i.i:  I. 

Tin:  (iiivimmontsof  Belgium,  Brazil,  Spain,  France,  Guatemala,  Italy, 
Holland,  Portugal,  Salvador,  Servia,  and  Switzerland  constitute  them- 
selves into  a  rninn  for  the  Protection  of  Industrial  Property. 

Les  Gouvernements  de  la  Belgique,  du  Bresil,  de  I'Espagne,  de 
la  France,  du  Guatemala,  de  I'ltalie,  des  Paya-Bas,  du  Portugal, 
du  Salvador,  de  la  Serbie  1 1  de  la  Suisse  Bonl  constitues  a  L'etat 
d'Union  pom-  la  protection  de  La  Propriety  Induatrielle. 

For  a  list  of  the  Orders  in  Council  applying  Beet.  103  of  the  Act  of  1 s ^ •' ;  t ■  >  the 
above,  and  other  countries,  Bee  pp.  L91,  [92,  post.  Salvador  and  Guatemala  have 
now  withdrawn  from  the  Convention.     See  note  to  Article  XVTII. 

Aki  [i  i.k  II. 

The  subjects  or  cil  izens  of  each  of  the  <  'ontracting  Stat,  s  shall,  in  nil 
the  other  States  of  the  Union,  as  regards  patents,  industrial  d(  -igus  or 
models,  trade  marks,  and  trade  names,  enjoy  the  advantag*  -  that  their 
respective  laws  now  grant,  or  shall  hereafter  grant,  to  their  own  sub- 
jects or  citizens. 

Consequently,  they  shall  have  the  same  protection  as  the  latter,  and 
the  same  legal  remedy  against  any  infringement  of  their  rights 
vided  they  ohserve  the  formalities  and  conditions   imp"-'  d  "ii  BUDJ6<  ts 
or  citizens  by  the  internal  legislation  of  each  S 

Les  sujots  on  citoyens  de  chacun  d<  b  Etats  <  Son 
dans  tous  Les  autres  Etats  de  L'Union,  en  ce  <jui  coin,  mo  1- s 
brevets  d'invention,  les  dessins  on  modules  industriels,  -  jues 

de  fabiique  uu  de  commerce  et  le  noni  commercial,  des  avanl 


(</)  The  formal  preliminaries  are  omitted.    Th(    whole  text  of  the  convention  is 
given,  but  souio  of  the  Artiolea  refer  only  t<>  tr.uk-  mark-*  or  patents. 


L84  in  i  EB»  \  i  [ONAL  OONVEN  I  IOH 

que  Lee  \<<\-  i  I  a(  aotuellement  on  aooorderont  par 

la  •!i:iu\. 

Is  aaroi  I  ion  que  i 

le  1  1 1 .1 1 1 « •  atteinte  portee  a  Lean  « 1 1-« »i t -- . 

•niji'.i-si  nit  ni  dee  formaliti's  •  I  dee  ■  onditionfl 
us  nationaux  par  la  legislation  int6rieure  de  ohaque 

I 

I  .  ;.}i    of 

Uowed  befon    the  Tribunals  and  t!.  i   thoM 

. 

finale  <1<  arentioo  m 

it  ion  do  i  hacun  d      1 

lure  .-ui\  i.-  deranl  lee  Tribu 

I 

\  III. 

Subjects  or  citizens  ol  aol   forming  pari  "f  the  Union,  who 

are  domiciled  or  have  industrial  or  commercial  establishments  in  the 
:  aii\  of  the  States  of  the  Union,  shall  be  assimilated  to  the 
subjects  <>r  i-iti/fus  of  the  <  iontracting  St 

8  ■  •  -  iui  '    ou  citoyens  dee  Btats  Oontractanl 

iu  citoyene  dee   Etate  ue  faisant  pae  partie  de  1' Union  qui 
imiciliee  ou  on1    dee   etablissements   industriels   ou   com- 
mercially but  le  territoire  de  L'un  dee  Etate  de  I'Union. 

LB   I  V. 

Any  person  who  hae  duly  applied  for  a  patent,  industrial  design  or 
model,  or  trade  mark  in  one  of  the  Contractu  shall  enjoy,  ae 

i  tration  in  1 1 1 « »  othei  rving  the  rights  of 

thml  parti'-,  a  right  of  priority  during  the  periode  hereinaftt 
Consequently,  subsequent  registration  in  any  of  the  other  Stat 
Union   before  expiry  of  these  periods  shall   not    1"'  invalidated 
through  ai  complished  in  the  interval,  either,  for  instance,  by 

anothi  ition,  by  publication  of  the  invention,  or  by  the  working 

of  it  l>y  a  third  party,  by  the  sale  of  copies  of  the  design  or  model,  or 
by  ii-.-  ol  the  trade  mat 

above-mentioned   terms   of   priority  shall  be  si\  months   for 
1  three  months  for  industrial  designs  and  models  and  trade 
A  month  Longer  ie  allowed  for  countries  beyond  Bea. 

.i  <|ui  aura  r6gulioremen1  fail  Le  depot  d'une  demande  <!>• 

brevet  d'invention,  d'un  dessin  ou  modele  industriel,  d'une  marque 

de  fabrique  ou  de  commerce,  dane  Tun  dee  Etate  Contractants, 

:.  jn.iir  effectuor  do  drpot  dans  lee   autree   Btats,  el 

dee  ill-  d'un  droil  de  priority  pendant   Lea 

En  i  ■   ultorieurement  open*  dane  L'un  dee 

autn     I  •   ■    de  I'Union  avant  L'ezpiration  de  cea  deiaie  ne  pourra 

•  invalid  aocompl  atervalle,  Boit,  notam- 

:.t,  par  mi  autre  d£pot,  par  la  publication  de  I'invention  ou  bou 

lion  par  un  tiers,  par  la  miss  en  vente  d'exemplaires  du 

i  ilu  mod  L'emploi  de  La  marque. 

I  'it    ch'  sil    : 


I  OB  PRO!  i  I  i  lOW  0]    iM'i  SI  Rl  IL  PROPER!  Jf.  I  -  - 

pour  lea  breveta  d'inveution  e1  de  troia  moia  pour  1< 
modules  industriels,  ainsi  que  pour  Lea  marques  de  fabrique 
de  oommerce.      lis  aeronl  augmented  d'un  moia  pour  !•  •   | 

d'oul  i  <  -  r 1 1 <  r. 

The  provisions  of  this  article  are  practii  illy  embodied  In 

,    amended  by  soot.  6  of  thj    \.t  \\  ol  I  185     Under  th       sections  the  application 
over  here  mnsi  be  made,  in  the  oaae  of  designs,  within  four  months  of  the  t'n-t 
application  for  protection  in  a  foreign  State,  and  the  copyright   over  hen 
from  the  date  of  that  foreign  application.    Bee  pp.  49,  122, 


Akti<  i.i:  V. 

The  introduction  by  the  patentee  into  the  country  where  the  | 
has  been  granted  ol  objects  manufactured  in  any  of  the  States  of  the 
Union  shall  not  entail  forfeiture. 

Nevertheless,  the  patentee  shall  remain  bound  to  wori  hia  patenl  in 
conformity  with  the  laws  of  the  country  into  which  he  introdui  i 

patented  objects. 

L'introduction  par  le  brevete\  dans  Le  pays  ou  le  brevet 
«l.'li\  i  < '■.  d'objete  f abriquea  dans l'un ou  L' autre  dee  Etats  de  I'Union, 
n'entralnera  pas  la  decheance. 

Toutefois  le  brevete*  restera  Boumis  a  I' obligation  d'exp 
brevet  conformement  aux  Lois  du  pays  <>u  il  introduit  les  oh 
brevet  §s. 

A  foreiirner  rotristerii  i  in  tlie  United   Kingdom  tmdez  the  provifl 

fche  [ntcniational  ( '(invention  ami  sect.  10-S  would  nol  be  exempted  from  the  n  qnire- 
ments  of  sect.  54,  sect.  50,  sub-seot.  2),  or  sect.  51  seep.  115,  ante  ;  and  it  should 
l>e  remembered  thai  the  latter  section  applies  also  to  arboles  Bold  abroad  (sec  p.  67, 
ante). 

Ami.  i.i:  VI. 

Every  trade  mark  duly  registered  in  the  country  of  origin  shall  be 
admitted  for  registration,  and  protected  in  the  form  originally  i 
tered  In  all  the  other  countries  of  the  Union. 

That   country  shall  be  deemed  the   country  <>f  origin  where   the 

applicant  has  his  chief  seat  of  business. 

It'  this  chief  seat  of  business  is  nol  situated  in  one  of  the  coui 
of   the  Union,  the   country  to  winch  the  applicant    helongs  shall   !>•• 
deemed  the  country  of  origin. 

!,'■  gistration  may  be  refused  if  the  object  f"r  which  it  is  solicited  is 
considered  contrary  to  morality  or  public  order. 

Toute   marque   de    fabrique    ou   de   commerce    regulierei 

deposee  dans  le   pays  d'origine  sera   admise  an  depot  et   pro!.  _    • 
telle  quelle  dans  les  autres  pays  de  I'Union. 

Sera  considers  comme  pays  d'origine  le  pays  ou  •  int  a 

son  principal  etablissement. 

Si  ce  principal  etablissement  n'est  |  dans  un  d<  - 

de  I'Union,   sera  consider^  comme   pays  d'origine  celui  auquel 
appartient  le  deposant. 

Le  depot  pourra  etre  refuse,  si  I'objet  pour  lequel  il  eet  d'-mande 
est  considers  comme  contraire  a  la  morale  ou  a  l'ordre  public. 


[86  IMI  KNATIONAL  «  0NV1  \ll".\ 


A  \  I  I 


I 


La  on  which  the  trade  mark  Is  to  !»•  used  oant 
in  ii«'  lo  u>  the  registration  oi  the  trade  mark. 

I  .  nature  da  produit  but  Lequel  la  marque  de  fabrique  mi  de 

I>.-ut,  danfl  aueun  i 
au  la  marque. 

\  \  1 1 1. 

A.  trade  name  shall  be  protected  in  all  the  countries  oi  the  Union, 
without  I.-  :  ition,  whether  it   form  pari   <t  ooi  oi  a 

trade  mark. 

I     ■  •  lercial  Bera  protege*  dans  tons  l<  a  pays  de  I'Union 

bh'gation  de  depot,  qu'il  fasse  ou  non  partie  d'une  marque 
de  fabrique  <>u  <!■ 

i :   I  \  . 

All  g 1>  illegally  bearing  a  trade  mark  or  trade  came  may  be 

rtation  into  thosi   :  CJnion  where  this  mark 

i  ri^-ht  t<>  Legal  proteci ion. 

■  qu(  b1  of  either  the  prop  r 
ublic  departmenl  or  oi  the  Interested  party,  pursuant  to  the  int 
d  oi  each  ooui 

Toul  produil  portant  illicitement  one  marque  <!»•  fabrique  <>u  <h> 
001  m  un  Dom commercial,  ponn  isi  a*  I'importation 

dans  ceux  di  de  I'Union  dans  Lesqui  marque  ou  ce 

nom  commercial  onl  *  1 1 » » 1 1  a  la  protection  Legale. 

I  i  Bai  ie  aura  lieu  a  la  requite  suit  du  Miniature  Public,  s<>it 
de  la  partie  interessee,  conformemenl  d  la  Legislation  inti'i  i<  m 
cheque  Etat. 

A  1:1  [(  II.    \. 

provisione  oi  the  preceding  Article  Bhall  apply  t<>  all  g Is 

falsely  bearing  the  name  oi  any  Locality  as  indication  oi  the  pi 

.  when  such  indication  is  associated  with  a  trade  name  oi  a 
fictitious  «  baraefc  r  <>r  assumed  with  a  fraudulenl  Intention. 

aufacturer  of,  or  trader  in,  Buch  goods,  established  in  tlu> 
Locality  fa]  ■  1\  designated  as  the  place  oi  origin,  shall  be  deemi 
interested  ]  arty. 

1  dispositions  de  I' Article  precedent  Beronl  applicables  a  tout 
produit  portant  faussement,  uomme  indication  de  provenance,  Le 
nom  d'une  localit  i  •  ■  .  I-  i  que  i  ■  tte  indication  -era  jointe 

a  un   oom   commercial   fictif  ou   emprunte   dans   une   intention 

i .  | . 1 1 t •"    par: ie    ii  '  -"Ut     fabricanl    ou    >  ■ 

la    fabrication  ou    Le  commerce  de  os  produit,  't 
La  localiti  I  en1  in&quee  comma  provenance. 

\  l 

atracting  I  I  temporary  protection  to 

or  modi  I-.  ami  trade  marks, 


I  OH  PBOl  i<  i  i<>\  OP  [NDU81  KIAL  PROPER]  V.  i  -, 

for  articles  exhibited  af  official  or  officially  recognised  [nternationa] 
I  Ixhibitione. 

Lea   Eautea  Partiea  Oontractantee  s'engagenl   H  acoordei 
protection  temporaire  aua  inventions  brevetablea,  aux  deeainaou 
modelee   Lndustriels,  ainai   qu'aux    marquee   de   fabrique  on   de 
oommeroe,  pour  lea  produita  qui  figureronl  aiu  Expoeitiona  [n 
nationalea  offi<  Lellea  ou  officiellement  reoonnui 

■  ill.  An  at  L888  and  sect.  3  of  U  -S6. 

A    i  !■  i .1   XII. 

Each  of  the  Sigh  Contracting  Partiea  agrei 
Government  Departmenl   for  industrial  property,  and  a  centra]  office 
for  communication   to   the  public  of  patents,  industrial  designs  «»r 
models,  and  trade  marks. 

Ohacunedes  Eautea  Partiea  Contractant*  a  s' engage  d  Stablirun 
sen-ice  special  de  la  propriete  induetrii  He  el  on  depot  central, 
pour  la  communication  au  public  dea    brevets   d'invention, 

dc.s.sins  on  luutli'-li.'.s  iudustriela  et  dea  marquee  d<    fa  i  do 

commerce. 

Tliis  is  provided  for  iu  this  country  by  the  Patent  Office. 

Article  XIII. 

An  international  oilier  shall  be  organised  under  the  name  of  "  Bureau 
International  de  riJnion  pour  la  Protection  de  la  Propriete  Cndustrielle" 
(International  Office  of  the  Union  for  the  Protection  of  [ndustrial  Pro- 
perty). 

This  office,  the  expense  of  which  shall  be  defrayed  by  the  Govern- 
ments of  all  the  Contracting  States,  shall  be  placed  under  the  high 
authority  of  the  Central  Administration  of  the  Swiss  Confederatii 
ami  shall  work  under  its  supervision.    Its  functions  shall  be  determini  I 
by  agreement  between  the  States  of  the  Union. 

Un  office  international  sera  organise*  Bona  I"  titre  de  '•  Bureau 
International  de  I' Union  pour  la  Protection  de  la  Proprieie"  In- 
dustrielle." 

Ce  bureau,  dont  lea  frais  aeront  supporters  par  lea  Administrationa 
de  tous  lea  Etats  Oontractants,  sera  place  aoue  La  haute  autorite  de 
I'Admimstration  Superieure  de  La  Confederation  Suisse,  el   fonc- 
tionnera  sons  sa  Burveillance.     I.      attributions  en  seron(  <!■  ■ 
min6es  d'un  commun  accord  entre  Lea  Etata  de  L'Union. 

This  international  office  has  been  established  al  Berne,  Switzerland.     It  bu] 
members  of  the  Union  with  any  special  information  they  may  need  on  i 
relating  to  the  international  Bystem  of  industrial  property,  and  edits  a  periodica] 
paper  in   French,  called  "La  Propriete"   [ndustrielle,    dealing  with  questions  i 
garding  the  object  of  the  Union.   Tie  bs  and  i  fchi  r  proviaii  working  of  I 

Convi  ntion  are  contained  in  the  Final  Protocol. 

Ai. :  i.  i  1:  XIV. 

The  present  Convention  shall  be  submitted  to  periodical  :    •        i  9, 
with  a  view  to  introducing  improvements  calculated  to  perfect  the 

Bystem  of  the  Union. 


l£g  IMl.K'N  V  I  I-  »N  \1     I  "W  1  N  i  [ON 

hall  be  ■  '•'  M  in  one  <>f  the 

i 

•  ting  shall  take  plai  e  in  iSs ■'•  al  Rome. 

lee  i'  A  Isions  periodiquea 
rue  d'j  introduire  lea  ameliorations  de  aature  d  perfectionner 
If  -\  stome  de  I'Ui 

\  auronl   lieu  buo<  essivem< 

I'm.  '  ■  I  '    ' 

La  prochaine  reunion  aura  lieu  en  18    i      Rome. 

Al   I  [(  II.   X  V. 

I-  la  igreed  thai  the  Bigh  I  pe<  lively  reeerveto 

te  right  to  make  Beparal  ■  lv<  b,  special 

the  protection  "t'   Industrial  Property,  in  so 
Buch  arrangements  do  nol  contravene  the  provisions  of  the  present 
Convention. 

Q  est  (  atendu  que  l<  -  Eautee  Parties  <  lontractant*  -vent 

;it   le  droil  de  prendre  separement,  entre  elles,  dee 

rangements  particuliers  pour  la  protection  de  la  Propri6t6  In- 

dustrielle,  en  taut   que   ces   arrangements   ne  adraient 

point  aux  dispositions  de  La  presente  <  invention. 

Ai:l  [I  11.  XVI. 

-    ti  -  which  have  nol  talon  part  in  the  present  Convention  shall  Ko 

.  to  adhere  to  it  al  their  req 

Buch  adhesion  Bhall   be  notified  officially  through  the  diplomatic 

,.],..-  ,  at  of  the  Swiss  Confederation,  ana  by  the 

latter  to  all  the  others.     [1  Bhall  Imply  complete  accession  to  all  the 

clauses,  and  admission  to  all  the  advantages  stipulated  by  the  present 

ivention. 

EStats  qui  n'ont  point  pris  part  a  la  pi  I  onvention 

nt  admis  a  y  adherer  but  leur  demande. 
te    adhesion    Bera    notifiee    par    la   voie   diplomatique  au 
nt  de  la  Confederation  Suisse,  el   par  celui-ci  a  tons 
Les  autres.     EUe  importera,  de  plein  droit,  accession  a  toutes  lea 
cla  •    admission  &  ton  rani 

1     avention. 

led  to  the  Convention  on  March  lTili,  1884,  and  then 
I  luntrii  -  which  mi.    oow   partii  i  to  l( 

n-k  iii  the  liel  at  pp.  191,  I 

A  1. 1  [<  i  :    XVII. 

ition  "t  the  r<  <  iprot  al  •  agagem<  al  - 1  ontained  in  the  pn  Bent 
tion  ie  subordinated,  in  bo  far  as  necessary,  t"  the  obs»  rvance  of 
the  formalities  and  rules  established  by  the  constitutional  laws  of  th 

og  Parties  who  are  bound  to  procure  theapplica- 
:   the  same,  which  they  engage  to  do  with  as  little  delay  as 
bio. 
I .'.  v. ,  (tion  i ■  ■  iproquea   <  ontenus  dai 

ul  ordonn6e,  i  d  tanl  que  do  I"  -"in.  a 


FOB  ri.'"i  i !<  PION  OF  tNDUSTEJ  IX  PROPES1  v.  I  - 9 

I'aooompli  isemeni  dee  formalin 
stitutionnellea  il"  oelle  i  di     1 1  ties  <  !onti 

tenues  d'en  provoquer  L'application,  <  e  qu'i 
dan  i  Le  plus  bref  di  I  ai  p  <  able. 

When  anj  foreign  Stab  or  Colony  adheres  to  the  Convention  il  ironld  seem  that 
thai  adhesion  has  no  effeol  intry  till  an  Order  in  < 

applied  the  proi  isions  of  sect.  103  to  the  adheri  i  Colony. 

Ai;  I  [I  LB  Will. 

The  presenl  Convention  shall  come  into  operation  one  month  aft  i 
exchange  of  ratifications,  and  shall  remain  in  force  for  an  unlimited 
time,  till  the  expiry  of  one  year  from  i\i>'  date  of  its  denunciation. 
This  denunciation  shall  be  addressed  to  the  Governmenl  commissioned 
to  receive  adhesions.  It  shall  only  affed  the  denouncing  State,  the 
Convention  remaining  in  operation  as  regard  I  icting 

1  'urtics. 

La  presente  <  'onvention  sera  mi  ution  dans  le  delai  d'un 

mois   a   partir  de   L'echange  des   ratifications   el    demeurera   en 
vigueur  pendant  un  temps  indetermin6,  jusqu'd  1' expiration  d'une 
annee  t)  partir  du  jour  on  la  denunciation  en  Bera  faite.     « 
denonciation  aera  adressee  au  G-ouvernement  charg  voir 

les  adhesions.  Elle  ue  produira  son  effet  qu'd  I'egard  de  l'l 
qui  I'aura  faite,  la  Convention  restanl  executoire  pour  les  aul 
I  'arties  < lontractantes. 

Salvador  withdrew  from  the  Convention  by  notice  dated  A.ngus1  17th,  lv- 
Gnatemala  by  notice  dated  November  8th,  1894.     The  application  of  sect.  103  to 
these  oonntries  was  revoked  by  <  Orders  in  Council  dated  respectively  Septemb 

l.nii,i,,ii  (;.,/, ■!!,-,  issG,*i>.  1 7 J < »  ,  mii.1   I-'.-l.niary  2nd,  1 395  (1  Gazel 

1895,  p.  751). 

AeTIi  LB  X  I  X. 

The  present  Convention  shall  be  ratified,  and  the  ratifications 
changed  in  Paris,  within  one  year  ai  the  1  it 

La  pr6sente  <  'onvention  sera  ratifiee,  el  Les  ratifications  en  Beront 
exchangees  a  Paris,  dans  le  delai  d'un  an  au  plus  tard. 

The  ratifications  W(  re  i  ^changed  ai  Paris  on  .Tun-  8th,  L884. 

In  witness  whereof  the  respective  Plenipotentiaries  have  signed  the 
same,  and  have  affixed  thereto  their  seals. 

Done  at  Paris  the  20th  March,  1883. 

[Here  follow  the  signature*  of  the  Plenipotentia 
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APPENDIX  A. 


l.—ORDERS  IX  COUNCIL  now  (June  30th,  L899)  in 
force  applying  the  provisions  of  fcO  6f   17  Vict.  c.  57, 

.v.  K>.'],  /<>  Ft>rc/'</n  Slales, 


Foreign  State. 


iuin 


•Brazil 


•Denmark  (including  the  Faroe  [glands  .. 

•Dominican  Republic     

Ecuador  [designs  and  trade  marks  only] 

*Franoe 

[designs  and  trade  marks  only] . . 
•Italy     

M-  rioc 

•Netherlands    

•Netherlands  (East  Indian  Colonies)  .... 
•Netherlands  (Curacao  and  Surinam). . . . 
•Norway  [see  Sweden ,  below] . 

Paraguay 

•Portugal 

Roumania  [designs  and  trade  marks  only] 

•Servia 

•Spain   

•Sweden  and  Norway    

•Switzerland    

•Tunis 

♦United  States    

Uruguay  


D  ' 


I 


June  26,  1884. 
J    6,  L884. 

Nov.  20,  1894. 
Oct.  21,  1890. 
May  10,  1893. 
June  20,  1884. 
Oct.  15,  1894. 
■  .1884. 
May  28,  1889. 
June  20,  1884. 
Nov.  17,1888. 
May  17,  1890. 

Sept.  24,  1880. 
■Inn.'  26,  1884. 
Aug.  5,  1892. 
June  20,  1884. 
June  20,  1884. 
July  9,  1885. 
•Tun.-  26,  1884. 

July  12,  1887. 


July  1,  1884,  p.  . 
July  1,   L884,  p.  - 

Nov.  n 

I 

May   :  .  2899. 

July  1,  1884,  p.  2993. 
Oct.  23,  1894,  p.  5918. 
July  1,  1884,  p.  2993. 
May  31,  1889,  p. 
July  1,  1884,  p.  2993. 
Nov.  28,  1888,  p.  0412. 
May  20,  189  I,  p.  2891. 

28,  1880,  p. 
July  1,  1884,  p.  2993. 
Aug.  12,  1892,  p. 
July  1,  1884,  p.  2993. 
July  1,  1884,  p.  2 
July  10,  1885,  p.  3173. 
July  1,  1884,  p.  ! 
July  1,  1884,  p.  2993. 
July  I 


*  The  countries  marked  with  an  a-'  I  Con- 

vention. 
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A1TI  \'M\    A. 


2.— ORDERS  IN  COUNCIL  now  (Jutu  30M,  1899)  in 
t  applying  the  provisions  of  16  6c    17    Viet,  c.  57j 
».  103,  /"  British  /'  ms. 


1 


Dal 

i  >nli  i  in  i  .Mm'  il. 


•Nen  Zealand Feb.  B, 

:   Sept.  i" 

Aj.ril  30 

i    May  1 1.  1896. 


I 


■    1  -  marked  with  an  asterisk  are  parties  t"  the  1  1  Con* 

v.  HI: 


3.__(  IRDERS  IN  COUNCIL*  imposing  penalties  on  British 
subjects  committing  offences'^  in  places  under  British  Juris- 
diction against  the  Patents,  Designs,  and  Trade  Marls 
.]  .  L883  L888,  or  any  Act,  Statute,  or  Order  in 
Council  for  the  tinu  being  in  force  relating  to  Designs. 


!    Oct.  16,  1889. 


i  i  •■  .,f 
i  trdei  in  Council. 


I'.ruiK  i  . 


Nov.  22,  1890. 
N..v.  28,  1889. 


I    Deo.  18,  1889. 


1   t and  ] 




Dec.  L8,  1889. 
Deo.  L8,  1889. 


■ 
»)••  re O.  in  ' '  i-  pnbliahed. 


I 

Ar 

Lrt.  40  . 

Art.   112). 

Deo.  24,  1889,  p.  7417 

L,  1889,  p    i 

Art 
: 

jrt.  i  . 


.   !  audi  r  t]  I  Jnriadii  tioa  \>  ta. 

pp.  147,  U 
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ATPENDIX  B. 


[\>Ti;rcTlo\s  To   PERSONS  WRO  WISH   TO 
REGISTER  DESIGrNS(a). 


Pl:l   I.IMI.NAKV. 

1.  The  Patents,  Designs,  and  Trade  Marks  Ad  .  I  83  to  1888,  and 
the  Rulos  tlicrt'iiiidiT  in  relation  to  the  Registration  of  Designs,  should 

lie  carefully  studied. 

Copies  of  the  Acts  and  Designs  Roles  can  1"'  purchased  at  the 
Patenl  Office,  Sale  Branch,  25,  Southampton  Buildings,  London,  W.C 
Money  sent  by  post  should  be  remitted  by  Postal  or  Post  <  Office  <  *rder. 

Price  of  the  Act  of  1883,  I*.  ~\<l.\  by  post,  Is.  9d.     A<  t  of  1888, 
l.l(/.  ;  by  post,  2d.     Price  of  the  Designs  Rules,  1890,  6d.\  by  post, 
Price  of  Lace  Designs  Rules,  1893,  \<l.;  by  post,  \\<l. 

2.  In  order  to  obtain  registration  application  must  be  mad''  to  the 
Comptroller  in  pursuance  of  Rules  Nos.  <i — 11  ot'  A\<-  l»'--i-!;~  Rules, 
1890. 

Applications  sent  by  post  should  be  addressed — 
The  ( lomptroller, 
Ratlin  Office, 

I  li  signs  Branch, 

25,  Soul hampton  Puddings, 
<  ihancery  Lane, 
1 .  radon,  WA  '. 

3.  A   Design  to  be  capable  of  registration  must  be  new  or  original, 
and  not  previously  published  in  the  United  Kingdom.  Sei  section  17    I. 
of  the  Act.  1883. 

4.  For  the  definition  of  a  Design  see  section  60  of  the  Act  of  1883. 

Note,  —  As  many  inventors  imagim  thai  mechanical  inventions  can  b< 
tected  by  Registration  as   Designs,  if  may  I"  stated  that  imj  in  the 

construction,  arrangemtnt,  or  application  of  ma  hinery  can  onl 
a  Patent. 

AlTI.I'  A.TI0N8. 

•">.  Stamped  Forms  of  Application  to  register  can  1 btained  at  tin- 
follow  ing  places :  — 

(a.)  The  Inland  Revenue  Office,  Royal  Courts  of  Justice,  London. 
(Room  No.  6.) 


(<j)  See  ;il-"   the  chapter  on  "How  to  Register,"   pp.   117. 
instructions  are  issui  '1  by  the  Patent  1 1 


l'.'l 


\ppendix  n. 


H„.  folio  o  London:— 

0. 
1 .  t  Offl    .  Lombard  Bb     t,  1 

Wniteohape]  Road,  E. 
igh  Bigh  Bb     t,  8  I 
( lharing  I  ro  -.  V' 

28,  Er<  rah  »ll  Bl         ' '  unden  T<  i  a,  N.W. 
jj    Parliamenl  Bb     I    8.W. 


(c.)  The  •  Offieeof:— 


Wa: 

.'. 

Altriti'  liam. 

! 

:  - 

I 

•  rd. 
ley. 
Birken 

Birmingham. 
Blackburn. 

■    n. 

Til. 

Bright 

ve. 

U  in. 
Barton -on-Trent. 
Bury. 
Cambi 

I 
1 

1 

I 

1 


Dorohi 

Id. 
Droitwii  h. 

V. 

Durham. 

!      ■••!•. 
<  in  enwioh. 

(illil.lf.T.l. 

Halifax. 

Hud  . 

Hull. 

iuh. 
K>  ighley. 

lal. 

K  ■    reeboro'. 
ford. 

I 
l 
I 

I.      field. 
1 1        In. 
ooL 
[eefleld. 
Manchester. 
Middlesbrough. 
.  ich. 

Northallerton. 
Eforthan] 


■i_rli.nn . 
ton. 
Oldbnry. 

im. 
Patrington. 
Plymouth. 

Portamonth: 

•  n. 

tch. 
Richmond    Yorks.). 
Bipon. 

;  ilf. 

Rotherham. 

by. 

rd. 
Bt  II 

orough. 

:  v. 
:  eld. 

rd. 

.  ;>  irt. 

Stoke-on-1 
Btonrport. 

:.l. 

Tarn  worth, 
no. 

Tun-tall. 

field. 
Walsall 


Warrii 

esbnry. 
Wi   •  Bromwich. 
Whitby. 
Widi 

in. 
W    ■  •  rhamptomi 

ton. 
Woolwich. 
York. 

:.AXD. 

Dumbarton. 

Dm 

Edinburgh. 

IW. 

I         .ik. 
Leith. 

Perth. 

Cork. 
D  iblin. 

.  ilk. 
( i.il ■.■. 
!        rick. 
I       londerry. 
ford. 

ford. 


I      pplitd  by  tht   I  ■ .  but  can  be  purcha 

■    ■  Reventu    ■ 

■ 

oj  tht  wa 
|  by  apph  r  abroad  ■ 

I  Order,  payablt  to  the 

■  ■I  with  the 

■ 


i  SI  I  riONS  1  OB  REGISTERING  DEf  I 

\u  appli  the  follow  ing: 

I      The  form  of  appli<  al 

up  or  lii-  anil  md 

lli: 

tip 
In  the  case  nf  a  Laoe  Design  th<-  pro] 

d    and  Form  '  I 
! :  rired  to  secure  a  d 

etch  of  the  design   sufficiently  definite  to  identify  tl 
.:   with  th<-  application   form.     In  this  • 
design,  if  accepted,  will  eventually  b<  the 

date  on  u  hich  Buch  sketch  wa 

ition  can  be  issued  until  thi 

-  have  1  ibstitution  for  tho 

tch. 

The  Drawings  ob  Photographs. 

7.  The  drawi  impanying  an  application  must  be  sent  in 

triplicate,  each  repi  •  □  of  each  design  o                •■  upon  ordinary 

foolscap  paper,  and  ardboard 
IS  in.  by  3 

s    ^\  i"  :  should 

ink,  or  if   in  pencil  tl  Drawings  on  tracing 

paper  cam  irdinary  foolscap  i 

innot  Le  a 

10.  When  th  is  to  be  applii  .  h  of  the  dra? 

mould 
show  all  ti  e various  ts  in  which  it  i<  proposed  to  apply  the 

.  lud(  tl  in  the 

1 1.  Wh<  irnished  in  li- 

raphe,  they  must   '  b  a  nature  as  can 

-  :  the  dil  12  in.  by 

21  in.,  and  each  must,  when  necessary,  1»-  mounted  upon  ordinary 

p  paper  of  tl                                              Each  repi  d  of  a 

o  in  Class                111  should  Bhow  the  i  rn  and  a 

portion  of  the  repeat,  ami  ought  not  to  be  oi               e  than  7  in.  by 

3  in. 

12.  <  ►nly  two  views  of  the 

the  case  of  a  design  for  a  -  should  !>• 

writing    1.0.,  front  view,  >ul  J  be  on  one  and 

the  same  half  Bheel  ip  paper. 

13.  A  n     .■  st  f«>r  search  under  En  _    -  Boles,  I 
be  accompanied   by  two   representations 

hed  for. 


ate  should  be  tpecial  -  ftj]   natl 

-,  with  their  far  ide,  I  osini  - 

figuration,"  or  '*  tor  the  <  h 
■ 
article  with  the  part 


UTIM'IX    I'.. 


II.  ry  on  miIi'  of  any  article  to  which   :i   regis! 

tppliod,  thi-  proprietor  of  mch  »1< -^ i ^r 1 1  Bhall,  if  Buch 
article  is  included  in  Glass  13  or  Class  1  I  each  such  arl 

irked  with  the  abbreviation  "  l\  ad  Bhall,  it  Buch  article 

is  included  in  tiny  "f  th  l  to  12,  i  h  Buch  article  to  be 

marked  with  the  abbreviation  "  Rd.,"  and  also,  in  the  case  "i"  articles 

other  than   lace,  with    the  number  appearing  <>n  the  certificate  <>f 

•ii. 

1*>.  'I'h<-  attention  of  applicants  is  called  to  the  faol  thai  by  Bection  68 
•  if  the  Act  ol  L 888,  the  protection  afforded  to  a  registered  design  is 
.  to  the  particular  cla  in  which  the  d 

red. 
By  section   17    Bub-seetion  i    of  the    \  I     I    i^s-.  the  same  design 
r.  .1  iu  more  than  <>u>-  i  lass.     I d  such  i  eparafc 

application,  together  with  three  representatioi  ssaryfot 

16.    toffl   01    '  'l  L88B8. 

1.  Articles  composed  wholly  or  chiefly  ol  metal,  not   included  in 

Olas 
•_'.  Jewellery. 

3.    !  composed   wholly   or    chiefly   ol    wood,    bone,    ivory, 

pier  macn.6,  <>r  other  s. ili«l  Bubstances  not  included  in  oth<  r 

i.  Articles  composed  wholly  or  chiefly  of  glass,  earthenware  or 

porot  lain,  bricks,  tiles,  or  cement. 
''.  A  imposed  wholly  or  chiefly  of  pa]  pi  banginj 

6.  Articles  composed  wholly  or  chiefly  of  leather,  including  1  ■> •> >k - 

binding,  Of  all  material-. 

7.  1  'aper  hanging 

v.  I  1  rugs  in  all  materials,  Boon  loths,  anil  oilcloths. 

9  I  hosiery. 

1".  Millinery  anil  wearing  apparel,  including  1 ts  ami  -li 

11.  Ornamental  needlework  on  muslin  or  oth<  r  t'  stile  fabi 

\2.  (iii.nl>  nut  included  in  other  clas 

IS.  Printed  <>r  woven  '1'  signs  mi  textile  ds. 

II.  .,  ..  [kerchiefs  ami  -haw  1-. 


17.  'I'll'-  following  is  a  li-t  uf  tin-  Btamped  forma  t"  be  had  at  the 
ned  in  paragraph  ■'> : 

1  '  I :  - : 


Mil.  I 

I  '  !  I 

I  '  ...         01 

I  A  j  •  I  ' 

or  H  10 

I  .a    in 

0      1      a 

I  l  '        ptrolli  r  t«i 

„'n    ....        1     0     0 

II  For  Copy  of   < 

"     1     0 


iv-i  l;i  I  L'lUNfi   I  OH   1:1  Ul    I  ERINU   DKS] 


to; 


i  ..  i  i  ■  i  . 

I  Reqw  l  I  l  •      .  0    6    0 

K  i  enter  Name  of  subsequent  Propi    I   i  ■  •  1 1  tineas 

with  Declaration  in  Rupport  thereof    '    I  ■'• 

K '         I;,  queei   to  ent<  t  Nairn  of  subst  qui  ai  Pro] 

Design  o       b  of  1       D  I 

I  Notice  of  intend)  1  Exhibition  of  an  Unregi  irn.,       0 

M  Request  for  <  lorrection  of  <  Herioa]  I 

Address ' 

N  Requi  rch  under  Section  6  I  oi    A 

Rule  ■"••  of  I  >i    i    ii    Ruli   .  i   90   0     5     0 

0  Application  For  Registration  of  Design  for  "Set  "of  articles, 

not  b    '      I  1     "     H 

01  Application  for   Registration  of   Design  to  be  applied  to  a 

ii     2     ') 


N.B,     Forms  K  and  0  are  kept  on  Bale  at   thi  uned  in  paragraphs. 

'I'l ther  Forms i  be  bespoken  of  the  Postmasters  ai  those  plaoes. 

Forms    E'   and   O1   are   specially   kepi   on   Bale    al    the  Chief    P        Ofl 

■■!i:ini. 

The  Patent  Office,  Designs  Branch,  is  open  from  lo  a.m.  to  l  p.m. 


The  Patent  I  office,  I  designs  Branch, 
London. 


C.  X.  1  »w.i"\-, 

( !omptroller-(  General. 
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APPENDIX   C. 


STATUTES,  1842     1875. 

an  all  now  repealed  by  tht  Ad  of  l 


DESIGNS  ACT,  1842. 
5  <£  6  Vn  i.  c.  100. 

An   Act  to  consolidate  and  amend  the  Laws  relating  to  the  Copyright 
Designs  for  ornamenting  Articles  of  Manufacture. 

[10th  August,  L£ 

Whereas  by  the  Beveral  Acta  mentioned  in  the  Schedule  (A.)  to  this 
Act  annexed,  there  was  granted,  in  respecl  of  the  woven  fabrics 
therein  mentioned,  the  sole  righl  to  use  any  new  and  original  pattern 
for  printing  the  same  during  the  period  of  three  calendar  months :  and 
whereas  by  the  Acl  mentioned  in  the  Schedule  B.  to  this  Ad  annex*  d, 
there  was  granted  in  respecl  of  all  articles,  excepl  Lace,  and  except  the 
articles  within  the  meaning  of  the  Acts  hereinbefore  referred  to,  the 
sole  right  of  using  any  new  and  original  design,  for  certain  pur] 
during  the  respi  ctive  periods  therein  mentioned  ;  bul  forasmuch  as  the 

Mun  afforded  by  the  said  Acts  in  respecl  of  the  application  of 
tin  articles  of  manufacture  is  insufficient,  it  is  expedient 

tend  the  same,  but  upon  the  conditions  hereinafter  expressed : 
now,  for  that  purpose,  and  for  the  purpose  of  consolidating  the  pro- 
visions  of  the  Baid  Act  .  be  it  enacted  Dy  the  Qui     .'    mosl  Excellent 

•y.  by  and  with  the  advice  and  consent  of  the  Lords  spiritual  and 
temporal,  and  Commons,  in  thi>  present  Parliament  assembled,  and 
by  tne  authority  of  the  same,  that  this  A<  I  Bhall  come  into  op<  i 
on  the  first  day  of  September,  one  thousand  eight  hundred  and 
forty-two,  and  tliat  thereupon  till  the  said  Acta  mentioned  in  the  Baid 
Schedules  A.  and  B.]  to  thia  Acl  annexed  shall  be  and  they  are 
bei  eby  v  pealed. 

2.  Provided  always,  and  be  it  enacted,  that,  notwithstanding  such 
repeal  of  the  said    \  ry  copyright  in  force  under  the  same  shall 

cuii  tin  in  in  force  till  the  expiration  of  such  copyright  ;  and  with  ri 
to  all  offences  <>r  injuries  committed  against  any  Buch  copyright  before 
thi-.\<:  shall  come  into  operation,  every  penalty  imposed  and  every 

ly  given  by  the  said  Act   in  r<  lation  to  anj  such  offence  or  injury, 
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shall  be  applicable  ae  If  uch  Acts  had  ool  been  repealed:  l"it  with 
regard  to  suob  offences  or  injuries  comtnil  tinsl  any  sucb  i 

righl   after  this  Art  shall  come  into  operation,  every  penalty  in  ; 
and  every  remedy  given  by  this  Ait  in  relation  to  any  sucb  offence  or 
injury  shall  be  applicable  as  it'  such  oopyrighl  had  been  conferred  by 
this  Act. 

3.  Ami  with  regard  to  any  nevi  and  original  design  [excepl  for 
sculpture  and  other  things  within  the  provisions  of  the  several  Acts 
mentioned  in  the  Schedule  0.  to  this  A <t  annexed),  whether  such 
design  lie  applicable  to  the  ornamenting  of  any  article  of  manufacture, 
or  "f  any  substance,  artificial  or  natural,  <>r  partly  artificial  and  | 

natural,  ami  that  whether  BUch  design  he  so  applicahle  for  t  he  pattern, 

or  for  the  shape  or  configuration,  or  for  the  ornamenl  thereof,  or  for 
any  two  or  more  of  such  purposes,  and  by  whatever  means  Bucb  design 
may  be  so  applicable,  whether  by  printing,  or  by  painting,  or  by 
embroidery,  or  by  weaving,  or  by  Bewing,  or  by  modelling,  or  by 
casting,  or  by  embossing,  or  by  engraving,  or  by  staining,  or  by  any 
other  means  whatsoever,  manual,  mechanical  or  chemical,  separate  or 
combined;  be  it  enacted,  thai  the  proprietor  of  every  such  design,  not 
previously  published  either  within  the  United  Kingdom  of  (Ureal 
Britain  and  Ireland,  or  elsewhere,  shall  have  the  sole  right  to  apply 

the  same  to  any  articles  of  manufacture,  or  to   any  such   Bubstam 
aforesaid,  provided  the  same  he    done    within   the  United  Kingdom  of 
Great    Britain   and    Ireland,    for    the    respective    terms    hereinafter 
mentioned,  such  respective  terms  to  he  computed  from  the  time  of 
such  design  being  registered  according-  to  this  Act  ;    thai  is  to  say,) 

In  respect  of  the  application  of  any  such  design  to  ornamenting  any 
article  of  manufacture  contained  in  the  first,  second,  third,  fourth, 
fifth,    sixth,   eighth   or  eleventh  of  the  classes  following,  for  the 

term  of  three  years  : 

In  respect  of  the  application  of  an}'  such  design  to  ornamenting  any 
article  of  manufacture  contained  in  the  seventh,  ninth  or  tenth  <  f 

the  (lasses  following,  for  the  term  id"  nine  calendar  months  : 

In  respect  of  the  application  of  any  such  design  to  ornamenting  any 
article  of  manufacture  or  substance  contained  in  the  twelfth  or 
thirteenth  of  the  classes  following,  for  the  term  of  twelve  calendar 
months  : 

Class  1.— Articles  of  manufacture  composed   wholly  or  chiefly 

of  any  metal  or  fixed  metals  : 
Class  2. — Articles  of  manufacture  composed  wholly  or  chiefly  id' 

wood  : 
<   lass  3. —  Articles  of  manufacture  ((imposed  wholly  or  chiefly  of 

glass  : 
Class  l.—  Articles  of  manufacture  composed  wholly  or  chiefly  of 

earthenware  : 

('lass  .">. — Paper  hangings  : 
( 'lass  6. — ( 'arpets  : 

('lass  7.  —  Shawls,  if  the  design  he  applied  solely  hy  printing, 
or  by  any  other  process  h.v  which  colours  are  or  may  here- 
after he  produced  upon  tissue  or  textile  fabrics: 

( 'lass  8.- — Shawls  not  com  prise.  1  in  Class  7  : 

Class  9. — Yarn,   thread  or  warp,   if  the   design  he  applied  by 
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printing,  <>r  by  anj  other  i  j  w  bi<  h  i  olours  are  or  i 

tfter  be  produ 
,10      Wov<  a  fabrics,  composed  of  linen,  ootton,  wool,  silk 
or  heir,  or  of  an  j  two  or  more  of  bu<  b  materials,  if  the  design 
applied  by  printing,  or  by  any  other  process  by  which 
oolours  are   or   may    hereafter  be  produoea  upon  ti  sue  or 
textile  fabrics ;  excepting  the  articles  included  in  Class  11  : 

i  ;  \\\..,  :,  !  .!•  i.  b,  .  omposed  «-f  linen,  ootton,  wool,  silk 
or  hair,  <t  «.t'  any  tw>>  or  more  <>f  Buch  materials,  it'  the  d( 
be  applied  by  printing,  or  by  any  other  process  by  which 
oolours  are  or  may  hereafter  be  produced  upon  tissue  or 
i.  ttile  fabrics,  Buch  woven  fabrics  being  or  coming  within  the 
dee<  ription  technically  called  furnitures,  and  the  repeal  of  the 

I   shall  1"'  more  than  I  *elye  inches  by  ei 
ini  1 

12.-  Woven  fabrics,  not  comprised  in  any  preceding  cJ 
Lace,   and  any  article  of  manufacture  orsubsl 
not  comprised  in  any  preceding 
•1.  Provided  always,  and  be  it  enacted,  thai  a  shall  be  en- 

titled to  the  benefit  of  this  Act,  with  regard  to  any  design  in  respecl  of 
the  application  thereof  to  ornamenting  any  article  of  manufacture,  or 
,  Bubstance,  unless  Buch  design  have  before  publication  th<  i 
red  according  to  this  Act,  and  unless  at  the  time  <>f  Buch 
stration  Buch  design  have  b(  en  registered  in  respect  of  the  app] 
me  or  one  of  the  articles  of  manufacture  or  sul 
■  1  in  the  above-mentioned  classes,  bj  specifying  the  number  of 
the  class  in  respecl  of  which  such  registration  is  made,  and  unless  the 
nam  shall  be  n  gisteri  I  according  to  this  Acl  as  a  pro- 

pi-;.  ;.  1,  design,  and  unless  after  publication  of  such  design 

..  h  article  of  manufacture,  or  Buch  Bubstance  to  which  the  Bame 
applied,  published  by  him,  hath  thereon,  if  the  artiol 
Qufacture  be  a  woven  fabric  for  printing,  al  one  end  thereof,  or,  if  of 
any  other  kind  or  such  Bubstani  eas  aforesaid,  al  the  end  or  edge  thereof, 

:  oonvenienl  place  ther i,  the  letters  "  Rd,"  together  \\  ith  such 

number  or  letter,  or  number  and  letter,  ami  in  Buch  form  as  shall 

md  with  th.-  date  «>f  tin-  registration  "t  Buch  design  according 

i..  the  registry  of  designs  in  that  behalf ;  and  Buch  marks  may  be  put  on 

j  Buch  article  <>f  manufacture  or  such  Bubstance,  either  by  making  the 

•i  the  material  itself  <>!'  which  Buch  article  or  Buch  Bubstance 

;.],;,:;  ■■  uming  thereto  a  label  containing  Buch  mark-. 

5.  Aii<l  i  thai  the  author  of  any  such  new  ami  original 

ign   shall   !»•  considered  the  proprietor  thereof,    unless  he   have 

1  the  work  on  behalf  of  another  person  for  a  good  or  a  ealu 
M.  r.iti'.n,  in  which  case  Buch  person  shall  be  considered  the  pro- 
prietor, and  shall  be  entitled  to  be  i  I  in  the  place  ofthe  author  ; 
a  acquiring  for  a  good  or  a  valuaole  consideration  a 
l  original  design,  or  the  rignl  to  apply  the  same  to  ornamenting 

ture,  "i-  anx   on '  more  Buch 

BUb8|  •  cclusivelj   of  any  other  person  or 

:  v  person  upon  \\h"m  the  property  in  Buch 

orsuchrighl  to  tin'  application  thereof  shall  devolve,  shall  be 

th<    proprietor  -t  the  design  in  the  respecl  in  which  the 

qui*  '1.  and  to  that  extent,  hm  nut  other* 
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6.  And  be  it   enacted,  thai  ever}    person  purchasing  or 
acquiring  the  righl  to  the  entire  or  partial  use  of  any  Buch  deHign  may 
enter  hi>  title  in  the  register  bereby  provided,  and  any  nriting  pur- 
porting to  be  s  transfer  of  such  design  and  signed  by  the  pro] 
thereof  shall  operate  as  an  effectual  transfer ;  and  tho  i  shall, 
"M    request,  and  the  production  of  Buch  writing,   or  in  th 
acquiring  Buch  righl  by  anj  other  mode  than  thai  of  purchase  on  tho 
production  of  any  evidence  to  the  satisfaction  of  the  registrar,  insert 
the  uame  of  the  new  proprietor  in  the  register;  and  the  following 

be  the  form  of  such  transfi  r,  and  of  such  requesl  t'i  thi  ir : 

Form  of  Transfer,  and  Authority  to  register, 

■•  I.  A.  1*..,  author  <</•  proprietor    of  design,  No. ,  having 

transferred  m\  right  tin  n  to,  or,  if  such  transfer  be  partial,  bo  far 
as  regards  th namenting  of [describe  tin  artu  let  "/  manu- 
facture or  substances,  <>r  the  locality  tilth  respect  to  which  tin-  right 

is  transferred,"]  to  B.  < '.  of ,  do  hereby  authorize  you  to 

insert  his  name  on  the  register  of  designs  accordingly." 

Form  uf  Request  /<<  register. 

"I,  15.  C,  tin-  person  mentioned  in  the  above  transfer,  do 
n  quesl  you  to  register  my  name  ami  property  in  the  said  design 
as  entitled  [if  to  tin-  entire  use"]  to  the  entire  use  of  Buch  design, 
[  ur,  if  to  the  partial  use,  to  the  partial  use  of  Buch  design,  so  far  as 
r<  garde  the  application  thereof  describe  the  artu  les  ofmanufoi  I 
or  the  locality  in  relation  to  which  the  right  is  transferred]" 

Ihit  if  Buch  request  to  register  be  made  by  any  person  to  whom  any 
Buch  design  Bhall  devolve  otherwise  than  by  transfer,  Buch  requesl 

may  lie  in  the  following  form  : 

"I,  0.  !>..  in  whom  is  vested  by  [state  bankruptcy  or  other 

the  design,  No.  ,  [or,  It's//,/,  devolution  be  of  a  partial  right, 

so  far  as  regards  the  application  thereof    to    describt  the  articl 
manufacture  or  substance,  or  the  locality  in  relation  to  which  the  right 
has  devolved]." 

7.  And  for  preventing  the  piracy  of  .  i  designs,  be  it  en 

that  (luring  the  existence  of  any  such  righl  to  the  entire  or  partial  use 
of  any  such  design  no  person  Bhall  either  do  or  cause  to  be  done  any 
of  the  following  acts  with  regard  to  any  articles  of  manufacture  or 
substances,  in  respect  of  which  the  copyright  of  such  design  shall  be 
in  force,  without  the  licence  or  consent  in  writing  of  the  regis! 
proprietor  thereof ;    that  is  to  say,) 

No  person  shall  apply  any  BUCh    design,  or  any  fraudulent  imi' 
thereof  for  the  purpose  of  sale,  to   the   ornamenting  of  any  art 
of  manufacture,  or  any  Bubstance,  artiticial   or   natural,  or   partly 
artificial  ami  partly  natural  : 

No  person  shall  publish,  sell  or  expose  for  Bale  any  article  of  manu- 
facture, or  any  Bubstance,  to  which  such  design,  or  any  fraudulent 
i  mit  a  :ion  thereof,  shall  have  been  bo  applied,  atter  having  received, 
either  verbally  or  in  writing,  or  otherwise  from  any  BOUrce  "tlier 
than  the  proprietor  of  Buch  design,  knowledge  thai 
has  not  been  given  to  such  application.  •  ■. 
served  with  or  had  left  at  his  premises  a  written  noti  i  by 

such  proprietor  or  his  agent  to  tie    -  ,  t. 
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:.  that    if  anv  'inniit    any   Mich  art  hfl 

shall  !  urn  aol  li  m  than  five  pounds  and  not 

ling  thirty  pounds  \<<  the  proprietor  of  the  design  in  re  p 
■a  i  ..',!  Mulin'  boon  committed ;  and  suoh  proprietor  may 

\  as  follows  : 
[i    l  •  gland,  either  by  an  action  i>f  debt  i>r  on  tl.  ■  linst  tlm 

(fending,  or  by  Bummary  proceeding  before  two  juati 
f  jurisdiction  where  the  ]  sides ;  and  if  such 

propriel  a  summary  proceeding*,  any  justioe  of  the 

•lif  county,   riding,  division,  city  or  borough 
wh<  re  the  party  offending  resides,  and  nol  being  concerned  eith<  r 
in  the  Bale  or  manufacture  of  the  arti<  le  of  manufacture,  or  in  the 
to  which  Buch  Bummary  proceeding  relates,  may  issue  a 
requiring  such  party  to  appear  on  a  day  and  at  a  time 
.       .     to  l"'  named  in  such  Bummons,  such  time  not  being 
than  •  from  the  date  thereof ;  and  every  such  summons 

lerved  on  the  party  offending  either  in  person  or  at  his 
usual  place  of  abode :  and  either  upon  tin-  appearance  or  upon  tin' 
default  tn  appear  "t-  the  party  offending,  any  two  or  more  of  Buch 
-  may  proceed  to  the  hearing  <»t'  tin'  complaint,  and  up  >n 
]  rout'  df  th(  .  either  by  the  confession  of  tin-  party  offend- 

.    or  upon  tin'   oath  <ir  affirmation  of  one   or  more  credible 
witnesses,  which  such  justices  are  hereby  authorised  to  admini 

evict  tin'  offender  in  a  penalty  of  not  less  than  five  pounds 
or  more  than   thirty  pounds,  said,  for  each  offence,  as  to 

th  seem  fit;  butth  [jate  amount  of  penalties 

•  t  any  one  design  committed  by  any  i 

person,  up  to  th<  which  any  of  the  pr lings  herein  men- 

:  '  <1  shall  In'  instituted,  shall  nut  exceed  tin-  Bum  of  one  hundn  d 
inds;  and  if  tin-  amounl  of  such  penalty  or  of  such  penalties, 
i  the  costs  attending  the  conviction,  bo  1  by  Buch  justi 

■■■  ith  paid,  the  amount  of  the  penalty  or  of  the  penall 
ami  "f  th"  i  ther  with  th-'  i  osts  of  the  distress  ami  sal-. 

il  be  levied  by  distress  ami  Bale  of  the  goods  and  chattels  of  the 
ender,  wherever  th'1  same  happen  to  be  in  England;  and  the 
ire  whom  the  party  has  been  convicted,  or,  mi  proof  of 
the  conviction,  any  tun  just!  ag  for  any  county,  riding, 

(li .  .  or  borough  in  England,  where  goods  and  chattels  of 

th"  person  offending  happen  t"  !"•.  may  granl  a  warrant  for  Buch 
distress  and  Bale;  ami  tin-  overplus,  ii  any,  '•hall  In-  returned  to 
the  of   thi-   goods   ami  chattels,  mi  demand;  and  every 

information  and  conviction   which  --hall  hi-  respectively  laid  or 
!i  summary  proceeding  before  two  justices  under  this 
n ..is   hi-  drawn  or  made  out   in  the  following  forms 
ti\i  ly.  or  to  the  i  ffe<  t  th'  r<  of,  mutatis  mutandis,  as  tin'  case  may 
.in' : 

/  f  Information. 

"Be  '■'   remembered,  that  mi  tin-  1  at ,   in  the 

inty  <>f .  A    B,  of ,  in  th-'  county  >>f . 

1     1 '  .if ,  in  the  county  of ,  at  the  instant  e  and  on 

th'  \ ,  in  the  count]  ■'!  .    cometh 

,    two   "t    ber    M  •  ■ 

■    in  and  for  the  of ,  and  giveth  us  to 
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understand  thai  the     lid  A.  I;  .  bi  fore  and  at  the  time  when  the 
offence  hereinafter  mentioned  was  committed,  was  the  pi 
of  a  aew  and  original  design  for     hen   describe  //<•  and 

that   within  twelve  calendar   monl  t,    t.i  wit,   on  the 

,  tit  ,  in  tin-  county  "i' .  I'    I'.  ..i  ,  in 

tin'  county  "1' ,  did     here  describe  tin-  offt 

the  form  of  tin'  Aii  passed  in  the year  "i'  the 

}nt  Majesty,  intituled  'An  Ad  to  consolidate  and  amend  the 
iaws   relating   to   the   Copyright    of    Di  c   ornamenting 

Articles  <>!'  Manufacture.'  " 

Form    f  C  mviction. 

"  1'"'  it  remembered,  that  mi  the day  of  ,  in  the 

year  of  our  Lord  ,  nt  ,  in  the  county  of  , 

E.   V.  <>l' ,  in  the  county  aforee  mvicted  1 

and ,  two  of  her  M  a  of  the  | 

the  said  county,  for  that  he  the  said  E.  F.,  on  the da 

,  in  the  year ,  at ,  in  the  county  of ,'ili.l 

[here  describe  the  offence"]  contrary  te  the  form  of  the  Btatute  in  that 
case  made  and  provided  ;  and  we  the  Baid  justices  do  adjudge  that 
the  said  E.  F.  for  his  offence  aforesaid  hath  forfeited  the  bui 
to  the  said  A.  B." 

In  Scotland,  by  action  before  the  Courl  of  Session  in  ordinary 
form,  oi-  by  Bummary  action  before  tin-  Bheriffof  the  county  where 
the  offence  may  l<-  committed  or  the  offender  resides,  who,  upon 
proof  of  the  offence  or  offi  i  ither  by  confession  <»t'  the  party 

offending  or  by  the  oath  or  affirmation  of  one  or  more  ci 
witnesses,   shall  convict  the  offender  ami  find  him  Liable  in 
penalty  or  penall  Lso  in  ex]  md  it  Bhall  be 

law tal   for  the  sheriff,   in  pronouncing  Buch  judgment    for   the 
penalty  or  penalties   ami   costs,    i>  Lnserl    in  such  judf 
warrant,  in  the  eveni  of  Buch  penalty  or  penalties  and  i 
being  paid,    to   levy   ami   recover  tin'  amount  of  the  mi:,.'  by 
poinding:    Provided  always,  that  it  Bhall  be  Lawful  to  th< 
in   the  event  of  his  dismissing  the  action    ami  assoilzieing   I 
defender,  to  find   tin'  complainer   liable  in  ex]  and  any 

judgmenl   bo  to  ),<<  pronounced  by  the  Bheriff  in  Buch  Bumn 
application  shall  ho  final  ami  conclusive,  and  not  Bubj< 
by  advocation,  suspension,  reduction  or  otherwise: 

In  Ireland,  either  by  action  in  a  superior  court  i  I 
by  civil  bill  in  the  Civil  Bill  Court  of  the  county  or  place  wh 
the  offence  was  committed. 

9.   Provided  always,  and  be  it  enacted,  that,  notwithstanding 
remedies  hereby  given  for  the  recovery  of  any  such  pen  afore- 

said, it  .-hall  be  lawful  for  the  proprietor  in  right 

such  penalty  shall  have  been  incurred    if  he  shall  el< 
bring  Buch  action   as  he  may  ho  entitled  to  for  the  r< 
damages  which  he  shall  have  sustained,  either  by  the  appli 
any  such  design  or  of  a  fraudulent  imital 
of  sale,   to   any   articles  of  manufacture   or   - 
publication,  sale  or  exposure   t" 

of  any  article  or  Bubstance  to  which  Buch  design  or  any  fraudu 
imitation  thereof  Bhall  have  been  so  applied',  auch   person   km 
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the  proprietor  of  such  design  had  do!  given  his  consent  to  such 
application. 

10.  And    be  it  enacted,   thai   to  anj  suit  in  equity  which  ma\   be 

by   the   ;  of   an\    design    <>r  tl  lawfully 

to  Buch  design,  ii  it  shall  appear  to  the  satis- 

.  ««f  the  judge  having  i  uch  suit  that  thod<  sign  has 

i  i  in  the  name  <>t  a  person  nol  !»•  ing  1 1 » - •  proprietor  <>r 

1  iw  ful  hall  be  com]  b  judge,  in  hi* 

: r  order  i  lit  to  dire<  t  either 

ii  be  cano  lied  in  which  case  the  Bame  shall  thonceforth  be 
wholly  void  .  or  that  the  name  <<i  the  proprietor  of  Buch  design,  <>r 
uther  person  lawfully  entitled  thereto,  !"•  sul 

for  the  name  of  such  wrongful  pi  or  claimant,  in  like  manner 
as  is  hereinbefi  I  tl"'  transfi  r  of  a  d<  sign,  and  to 
make  Buch  order  respecting  thi  I  Buch  cancellation  or  sub- 
stitution, and  oi  all  pi lings  to  procure  and  effect  I 

.■-hill  think  tit;  and  the  is  hereby  authorized  and  required, 

upon  being  Berved  with  an  official  copy  of  Buch  decree,  or  order,  and 
upon  payment  of  the  proper  !•  mply  with  the  tenor  oi 

i  or  order,  and  either  cancel  Buch  registration  or  substituti 
new  nam<  .  as  the  case  may  be. 

11.  And  1"-  it  enacted,  that  un  applied  t  i  ornamenting 
any  at                                     or  any  such  substance  as  aforesaid  be  so 

dd,  and  unless  such  design  so  n  gistered  shall  have 
applied  to  the  ornamenting  such  article  tnce  within  the 

I   bangd  i  real    Britain  ■  r  the 

i  ipyright  of  Buch  design  in  relation  to  such  arti  le  or  shall 

red,  it  shall  be  unlawful  to  put  on  any  such  article  or  such 
.    in    the    manner    hereinbi  [uired    with    i 

articL  a  or  Bubstances  whereto  shall  be  applied  a  rej  jn,  the 

-  hereinbefore  required  t'»  be  so  applied,  <>r  any  marks  corre- 
sponding therewith  or  similar  thereto;  and  it'  any  person  shall  so 
unlawfully  apply  any  Buch  marks,  or  sh  ill  publish,  Bell  or  i 
sale  any  article  of  manufacture,  or  any  Bubstanoe,  with  any  bucB  marks 
so  unlawfully  applied,  knowing  that  any  such  marks  ha\  e  been  unl  iw- 
tullv  applied,  he  shall  forfeit  for  every  Buch  offence  a  sum  not  exceeding 
five  pounds,  which  may  be  recovered  bj  anj  person  proceeding  for  the 
by  any  of  the  ways  hereinbefore  directed  \\  ith  respect  t<»  penalties 
i<ir  pirating  any  such  design. 

12.  And   be  it  enacted,  that  no  action  or  other  proceeding  for  any 

injury  under  this  Act  Bhall  be  broughl  after  the  expiration 
alendar  months  from  the  commission  of  the  offence  :  and  in 
.  action  or  otb<  r  proceeding  the  party  who  shall  prevail  shall 
•v.]-  his  lull  costs  <>t'  Buit  or  ol  su<  h  other  proceeding. 

13.  And  be  it  enact.. 1.  that  in  the  oase  of  any  summer}  proceeding 

.  justices  in  England  such  justices  are  hereby  authorized 

tent   of  costs  to  the  party  prei  ant  a 

for  enforcii  g  payment  tin  r.  I  the  summoning  party, 

if  unsuccessful,  in  the  1  i  U  ■  •  manner  as  is  hereinbefore  provided    for 

r  any  penalty  with  any  offender  under  thi     \  ' 

M  the  purpo  jns  for  articles  of  manu- 

.  order  i  Vet,  be  it  enacte  1, 
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t }  i :  1 1  the  Lorde  of  the  ( lommittee  of  I  'rivy  <  lounoil  for  the  con 

<if  nil  matters  of  trade  and  plantations  may  appoii  I  on  to  be  a 

regist  par  of  d<  ating  arl 

the   Lords  of  the  Baid  Committee  Bee  tit.  a  deputy   n 

and  other  necessary  offioers  and  Bervants;  and  Buch  registrar,  deputy 

registrar,  clerks,  officers  and  servants  shall  hold  their  offices  during  the 

pleasure  of  the  Lords  of  the  said  Committee ;  and  theCommi 

the  Treasury  may  From  time  to  time  ii\  the  salary  or  remum  ration  i  i 

such    registrar,   deputy  registrar,  clerks,  officers  and  and, 

Bubjecl  to  the  provisions  of  this  Act.  th<   Lords  of  the  Baid  Committee 

may  make  rules  for  regulating  the  execution  of  the  duties  oi  the  office 

of  the    tid  registrar  ;  and  Buch  registrar  shall  have  a  b<  al  of  off] 

15.  And  be  it  enacted,  thai  the    aid  regi  trar  shall  n 

design  in  respect  of  any  application  thereof  to  ornamenting  any  articles 
of  manufacture  or  substances,  unless  be  be  furnished,  in  i 
each  Midi  application,  with  two  copies,   drawings  or  prints  of  Buch 
design,  accompanied  with  the  name  of  evi  ry  person  who  Bhall  claim  to 
be  proprietor,   or  of  the  Btyle  or  title  of  the  firm  under  which  such 
propi  ietor  may  be  trading,  \\  ith  Ids  place  of  abode  or  place  of  carrying 
on  his  business,  or  other  place  of  addri  --.  and  the  number  of  the 
in  respect  of  which  such  registration  is  made  ;  and  the  registrar  shall 
register  all  such  copies,  drawings,  or  prints,  from  time  to  time  suc- 
cessively, as  they  are  received  by  him  for  that  purpose ;  and  on  • 
Buch  copy,  drawing  or  print  he  shall  affix  a  number  correspond 
such  succession  ;  and  he  sic. 11  retain  one  copy,  drawing  or  print,  which 
he  shall  file  in  his  office,  and  the  other  he  shall  return  to  the  person  by 
whom  the  same  has  been   forwarded  to  him;  and,  in  order  to 
ready  access  to  the  copies  of  designs  so  registered,  he  shall  class  such 
copies  of  designs,  and  keep  a  prop*  r  index  of  each  i 

16.  And  be  it  enacted,  that  upon  every  copy,  drawing  or  print 
original  design  so  returned  to  the  pi  gistering  as  aforesaid,  or 
attached  thi  reto,  and  upon  every  copy,  drawing  or  print  tl 
received  for  the  purpose  of  such  registration,  or  of  the  transfi  rof  Buch 
design  being  certified  thereon  or  attached  thereto,  the  registrar  shall 
certify  under  his  hand  that  the  design  has  1"  en  bo  i  I,  the  date 
of  such  registration,  and  the  name  of  th<  Btor  or  the 
style  or  title  of  the  firm  under  which  such  propi  Ietor  may  be  trading, 
with  his  place  of  abode  or  place  of  carrying  on  his  business,  or  other 
place  of  address,  and  also  the  number  of  such  design,  together  with 
such  number  or  letter,  or  number  and  letter,  and  in  Buch  form  as 

be  employed  by  him  to  denote  or  correspond  with  the  date  of  such 
registration;  and  such  certificate  made  on  ich  original  d< 

or  on  bu<  h  copy  tin  r<  of,  and  purporting  to  be  Bi'gned  by  thi 
or  deputy  registrar,   and   purporting  to   have  the  seal  of  offii 
such  registrar  affixed  there;,..  Bhall,  in  the  al  to  the 

contrary,  be  sufficient  proof,  as  follows: 

<  If  the  design,  and  of  the  name  of  the  proprietor  ther<  in  mention)  d, 
ha\  ing  been  duly  i  egistered  ;  and 

Of  the  commencement  of  the  period  of  registry  ; 

Of  the  person  mum  d  therein  as  proprietor  being  the  p 

( )i  the  originality  of  the  design  ;  and 

Of  the   provisions  of  this  Act,    and  of  any  rule  under  which   the 
certificate  appears  to  be  made,  having  •  d  with  : 
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rod  :.  purporting  to  be  ite  -hull,  in  the 

•  ,  u  ithout 

ire  then  to,  <>r  oi  the  s<  al  of 

led  thereto,  or  >>!'  the  person  Bigning  the  name  being  the 

:        ■ :  ir  <>r  the  doputy  registrar. 

17.  \  Bhall  be  al  liberty  t>>  in 
any  design  w  h<  reof  the  copj  right  Bhall  have  expired,  pa\  ing  onlj 

:  11  be  appointed  by  virtue  of  this  Act  in  thai  behali ;  l>ut  with 

gns  whereof  the  copyright  Bhall  nol 
sui  h  design  shall  be  open  to  inspi  i  tion,  ex<  ept  by  a  proprietor  ol 

or  by  n  authorized  by  him   in  writing,  <>r  by  ;i"y 

,    specially   authorized  by  the  registrar,  and  then  only  in  the 

of  Bueh  registrar  <>r  in  the  |  »me  person  holding 

an  appointment  under  this  Act,  and  not  of  any 

Buch  design  or  of  any  part  thereof,  nor  without  paying  for  < 

tion  Buoh  fee  as  aforesaid:  provided  always,  thai  it  shall  be 
lawful  for  the  Baid  registrar  to  ^ri\''  to  any  person  applying  to  him, 
and  producing  a  particular  design,  together  with  th<  ttion  mark 

if,  or  producing  Buch  registration  mark  only,  a  certificate  Btating 
whether  of  Buch  design  there  1"'  any  copyright  existing,  and  if  there 
be,  in  respect  t<>  what  particular  article  of  manufacture  or  Bubstanoe 
such  copyright  rm  of  such  copyright,  and  the  d 

tration,  and  also  the  name  and  address  of  the  n  I  proprietor 

then 

18.  And  be  it  enacted,  thai  the  Oommie  the  Treasury  shall 
f r» mi  time  to  time  fix  fees  to  be  paid  for  the  i  1"'  performed 
}>y  the  registrar,  as  they  shall  deem  requisite,  to  defray  th< 

otht  r  remuneration  of  th 

and  of  any  other   pi  i    >n   employed   under  him,  with   the 

.  hi  ut'  the  <  lommissioners  of  the  Treasury,  in  th  ion  of  this 

and  the    I  if  any,   Bhall  be  oarri  I 

;  i,  and  be  paid  accordii  tothi 

of  Her  Majesty 'i  1      hequer  at  Westminsl  I  the  Commissioners 

gulate  the  manner  in  which  such  fees  are  to  be 

:  od,  and  in  which  they  pt,  and  in  which  they  are  to 

;  tunted  for,  and  they  may  also  remit  or  dispense  with  the  pay- 

they  may  think  it 
<h>  :  provided   always,    thai    the   fee  for  design  to   be 

applii  ibric,  mention!  d  or  i  omprised  i 

<.r    1".    Bhall  no1  exceed  the  Bum  of  one  shilling;  thai   t; 
n  to  !"•  applii 1  to  a  ]  aper  hanging  shall 
aga  :  ana  that  thel  rjstrar 

Lativo  to  the  existence  or  expiration  of  any  copy- 
in  any  design  printed  on  any  woven  fabric,  yarn,  thread,  or  \\  arp, 
I.  or  work(  1  '>n  any  paper  hanging,  to  any  ] 
exhibiting  a  piece  end  of  •  rn,  with  the  registration 

.■.il  th.' sun:  of  two  shillings  and  sixpence. 

19     \vi  I,  thai   it'  eithor  tho  i 

employed  under  him  either  dema 

or  "tip  i 
authorized  by  the  ( Jomi 

fifty  pounda  to  any  p 
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action  of  debi  in  the  ( louri  of  l 

e  Liable  to  be  eith  ided  or  dismiss*  '1  fron 

rendered  incapable  of  holding  ai  \  on  in  the     ii  I  ofl 

Commissioners  of  the  Treasury  Bee  fit. 

20.  And  for  the  interpretation  of  this  Act,  be  il  en  il  the 
following  terms  and  exprec  Ear  as  they  are  nol  n  mt  to 
the  contexl  of  this  Act,  Bhall  be  construed  as  follows  :    that 

the  expression  "i  lommisaiom  rs  of  the  Treasury  "  Bhall  mean  the 
Bigh  Treasurer  Eor  the  time  being,  or  the  Comi  Her 

Majesty's  Treasury  Eor  the  time  being,  or  any  three  or  moi 
and   ill"  singular  number  Bhall    include    the  plural    as  well  as  the 
angular  number ;  and  the  masculine  gender  ihall  include  the  feminine 
gender  as  well  as  the  masculine  gender. 

21.  Ami  be  it  enacted,  thai  this  A  imended  '>r  repeal 
any  Ael  to  be  passed  in  the  presi  i             m  of  Parliament. 
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An  .V't  for  tl..   Encouragi  mi  d1  of  th<   A 
print iiiLr  Linens,  Cottons,  <Ali  soi  s,  and  Muslu 
tng  the  P 
Proprietors  for  a  limit*  1  Time. 

An  Act  for  continuing  an  A  I  the]  fthe 

Arts  of  designing  and  printin  : 

and  Muslins,  by  vesting  t!.>  tli<- 

I  >esign<  i  .  and  Prop]  me. 

A:.   \  t  for  amending  and  maku 
I       luragemenl  oJ    the  fl 
Linens,  Cottons,  Calicoes,   and   Bfuslins, 
I'    perties  i ben  of  in  th     I '  -     ners,  Printers, 

prietors  for  a  limit*  '1  I 

An  Acl  i 

Printing  to  I  >esi 


2  Vici 
(1839. 
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An  A 

M  .  aufacture  the  < 
Time. 
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An   A' t   to  amend  and   render  more  effectual 

uraging  the  \'i  of  making  n«rw  Models  and  Ca 

I  giving 

furl!.  a\  to  HUoh 


DESIGNS  ACT,  L843. 

6  &  7  Vu  r.  c.  I 

.1     .i  •  -  ■'  ■',   Law  ril'itim/  to  the  Copyright  <>t  /'■ 

[22nd  August,  L843.] 

by  mi  A< '  in  tli''  fifth  ami  sixth  jean  of  the  reign  of 

Her  present  Majesty,  intituled  "An  A.  t  to  consolidate  and  amend  the 
Laws  relating  to  th<  :  I'  aigns  for  ornamenting  Articles  of 

there  was  granted  to  the  proprietor  of  any  new  and 
original  design,  with  the  exceptions  therein  mentioned,  tin-  sole  right 
to  applj  tl  to  the  ornamenting  of  any  article  of  manuf act 

ich  Bubstance  a-  therein  described  during  the  respet  tive  periods 
a  mentioned:    and  whereas  it  i-  expedient  to  extend  the  pro- 
•:  afford)  'I  by  the  said  Act  to  such  d<  -i^rn-  hereinafter  mentioned, 
not  being  of  an  ornamental  charactt  p,  a-  arc  not  included  therein  :  he 
it  tin  •  !   by  the  Queen's  most  excellent  Majesty,  by  and 

with  the  advice  ami  consent  of  the  I. mil-  spiritual  and  temporal,  ami 
Commons,  in  this  present  Parliament  assembled,  ami  by  the  authority 

Chat    this   Act    shall  COmi  ...ration  uii  the  tii 

thousand  eight  hundred  ami  forty-tbj 

2.   Ami  with  regard  to  any  new  or  original   design  for  any  article  of 

manufacture  baving reference  to  some  purpose  of  utility,  bo  far  as  such 

.  shall  l>e  for  the  Bhape  or  configuration  of  such  article,  ami  that 

whether  it  1-e  f.,r  the  whole  of  Buch  Bhape  or .  onfiguration,  or  only  for 

apart  thereof,  he  it  enacted,  thai  the  proprietor  of  such  design  not 

i  i-lv  published  within  the  United  kingdom  of  Great  Britain  ami 

ii.ill  have  the  sole  right  to  apply  such  design  to 

rticle,  or  make  or  sell  any  article  according  to  such  design,  for  the 

term  >>(  thi  to  he  computed  from  the  time  of  Buch  design  being 

\  ■     provided  always,  that  this  enactment 
shall  an'  w  it hin  the  provisions  of  the 

•  e,  tively  in  the  tbirty-i  ighth 

ite  maji  »tj  K  ing  <  reorge  the 

Third,  and  intituled  r<    pectively  "An  A.  t   for  encouraging  the  Art  of 

1  and  other  Thin. 
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mentioned;"  and   "An  Acl    to  amend  and  r<  tual  an 

A<-t    for   encouraging   the  Art  of  making  new    M 
Busts,  and  other  Things  therein  mention)  d." 

3.  Provided  always,    and    be    it    enacted,  thai   no  person  shall  be 
entitled    to  the  benefit   of  this  Acl   unless  Buch  d<  lign   ba 
publication  thereof,  been  registered  according  to  tl  md  unless 
the  name  "i'  Buch  person  shall  be :                           I  i^r  to  thi 
proprietor  of  Buch  design,  and  unless  after  publii  ation  of  bu<  Ii  d 

everj  article  of  manufacture  made  by  him  ac 'ding  to  Buch  design,  •  r 

on  which  Buch  design   is  used,  hath  the i  the  word  "n 

with  the  date  of  registration. 

4.  And  be  it  enacted,  thai  unle  •  a  di  rign  applii  d  to  any  article  of 
manufacture  be  registi  red,  either  as  afori  Baid  or  according  to  the  pro- 
visions of  the  Baid  first-mentioned  Act,  and  also  after  the  copyrig 
Buch  design  shall  have  expired,  it  shall  be  unlaw  Eul  to  put  on  an 
article  the  word  "  registered,"  or  to  advertise  the  Bame  for  sali 
registered  article;  and  if  any  person  shall  bo  unlawfully  publisl 

or  expose  or  advertise  for  sale  any  such  article  of  manufacture,  he  shall 
forfeil  for  every  such  off<  nee  a  sum  nol  exceeding  five  pounds  nor  L<  as 
than  one  pound,  which  may  be  recovered  by  any  person  pro*  ■ 
the  sain.'  by  any  of  the  remedies  hereby  given  for  the  recovery  of  p<  nal- 
ties  for  pirating  any  Buch  design. 

5.  And  be  it  enacted,  that  all  such  articles  of  manufacture  as  are 
commonly  known  by  the  name  of  floor  cloths  or  oil  cloths  shall  hence- 
forth be  consider*  d  as  included  in  class  sis  in  the  said  first-menl 

Acl  in  thai  behalf  mentioned,  and  be  registered  accordingly. 

6.  And  be  it  enacted,  that  all  and  every  thi  i  and  provi 
contained   in   the   said   first-mentioned   Act,    so   far  as  they  are  not 
repugnanl  to  the  provisions  contained  in  this  Act,  relating  respectively 
to  the  explanation  of  the  term  proprietor,  to  the  transfer  of  d< 

to  the  piracy  of  designs,  to  the  mode  i  i  ing  penalties,  to  actions 

for  damages,  to  cancelling  and  amending  registrations,  to  the  limita- 
tion of  actions,  to  the  awarding  of  costs,  to  the  certificate  of  registration, 
to  the  fixing  and  application  of  fees  of  registration,  and  to  the  penalty 
for  extortion,  shall  be  applied  and  extended  to  this  presenl  Act  as  fully 
and  effectually,  and  to  all  intents  and  purposes,  as  if  the  said  several 
clauses  and  provisoes  had  been  particularly  repeated  and  re-enacted  in 
the  body  of  this  Act. 

7.  And  be  it  enacted,  that  so  much  of  the  Baid  first-mentioned  Act 
as  relates  to  the  appointmenl  of  a  registrar  of  d  >r ornamenting 
articles  of  manufacture,  and  other  officers,  as  w .  1 1  as  to  the  fix 

the  salaries  for  the  paymenl   of  the  Bame,  shall  be  and  tfa 

hereby  repealed;   and   for   the   purpose  of  carrying  into  effect   the 

provisions  as  well  of  this  Act  as  of  the  said  first-mentioned  Act,  the 

Lords  of  the  Commits f  the  Privy  Council  for  the  consideration  of 

all   matters   of   trade   and   plantations  may  appoint  a  person   to  be 

registrar  of  designs  for  articles  of  manufacture,  and,  if  the  Lords  of 

the  said  ( 'ommittee  see  tir.  an   assistanl    registrar  and  other i 

officers  and  servants;  and  Buch  registrar,  assistant 

and  servants  shall  hold  their  offices  during  the  pleasure  oi 

of  the  said  Committee  ;  and  such  registrar  Bhall  have  a  seal  of  < 

and  the  Commissioners  of  Her  Majesty's  Tn  asury  m  ly  from  time  to 

k.  r 
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tber  remuneration  "f  Buch  registrar, 

t  i « 1  other  officers  and  \  and  all  the  provisions  con- 

I    in   the  said    first-mentioned    Act,    and    aol    hereby    repealed, 

relating  to  the  registrar,  deputy  n  clerks  and  other  offioers  and 

ints  thereby  appointed  and  therein  named,  shall  !"•  oonstrued  and 

held  I  ly  to  the  r<  gistrar,  assistant  regi  I  other 

offioers  and  servants  to  be  appointed  under  this  Art. 

8.  And  be  il  enacted,  thai  the  said  registrar  shall  not  registei 

d  for  the  shape  or  configuration  <»t'  any  article  of  manufacture  as 

-  lid.  unless  he  be  furnished  with  two  exactly  similar  drawn 

prints  of  Buch  design,   with  such  description  in  writing  as  may  be 

to  render  the  Bame  Intelligible  according  to  the  judgmenl  of 

the  Baid  registrar,  together  with  the  title  of  the  said  design,  and  the 

name  of  every  person  who  Bhall  claim  to  be  proprietor,  or  of  the  Btyle 

or  title  "f  tli>'  firm  under  which  Buch  proprietor  may  be  trading,  with 

his  place  of  abode,  <>r  place  of  carrying  <>n  business,  or  other  place  of 

address ;  and  every  Buch  drawing  <>r  print,  together  with  the  title  and 

di  b<  ription  of  Buch  design,  and  tin-  name  and  address  of  the  proprietor 

said,  shall  be  on  one  Bheel  of  paper  or  parchment,  and  on  the 

same  side  thereof;  and  the  Bize  of  the  Baid  Bheel   Bhall  not  i 

ty-four  inches  by  fifteen  inches ;  and  tin  re  shall  !"•  left  on  one  of 

the  Baid  sheets  a  blank  Bpace  on  the  Bame  side  on  which  are  the  said 

drawings,  title,  description,  name  and  address,  of  the  Bizi  oi  Bis  inches 

by   four  inches,   for  the  certificate   herein  mentioned  ;  and  the   said 

drawings  or  prints  Bhall  be  made  on  a  proper  geometric  bi  ale ;  and  the 

said  description  shall  set  forth  Buch  part  or  parts  of  the  said  design  (if 

any     as  shall   not    1"'  new  or  original  :  and  the  said  registrar  shall 

ter  .ill   Buch  drawings  or  prints  from  time  to  time  as  they  are 

red  by  him  for  that  purpose ;  and  mi  every  Buch  drawing  or  print 

he  shall  affix  a  number  corresponding  to  the  order  of  succession  in  the 

ad  he  Bhall  retain  one  drawing  or  print,  which  he  Bhall  file 

at  his  office,  and  the  other  he  Bhall  return  to  the  person  by  whom  the 

same  has  been  forwarded  to  him  ;  and,  in  order  to  give  a  ready 

to  the  desi  red,  he  shall  keep  a  proper  index  of  the  titles 

ther^ 

9.  And  be  it  enacted,  that  if  any  design  be  brought  to  the 
trar  to  be  registered  under  the  said  first-mentioned  Act,  and  it 

shall  appear  to  him  that  the  same  ought  to  be  registered  under  this 
Act,  il  -hall  be  lawful  for  the  said  registrar  to  refuse  to 
jii  otherwise  than  under  the  present  Act  and  in  the 
manlier  hereby  provided;  and  if  it  Bhall  appear  to  the  said  registrar 
that  the  design  broughl  to  be  registered  und<  r  the  said  first-mentioned 
'.  •        •  aol  intended  to  be  applied  to  any  article  of  manu- 

facture, but  only  to  Borne  label,  wrapper  or  other  covering,  in  which 
Buch  article  might  be  exposed  for  Bale,  or  thai  Buch  design  is  contrary 
to  public  morality  or  order,  it  shall  be  lawful  for  the  said  registrar,  in 
his  discretion,  wholly  to  refuse  to  register  Buch  design:  provided 
always,  thai  the   Lords  "f  the  Baid  Committee  of  Privy  Council  may, 

presentation   i  them   by  the  proprietor  of  any  desi 

w  h'.li .  tered  as  aforesaid,  if  they  shall  see  fit,  direel 

•  car  to  n  ■  a  :  w  hereupon  and  in  such 

l  .ill  be  and  ia  hereby  rt  quired  to  register  the 

•  dined  v. 
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10.  And   be   it    enacted,    thai  every  pei    m   snail  be  al  Libeii 
inspect  the  Index  of  the  titles  of  the  di 

designs,  r<  jistered  under  this  Act,  and  to  take  co] 
paying  onlj   such  Pees  as  Bhall  1"'  appointed  by  virtui  of  this  '■ 
thai  behalf;  and  every  person  Bhall  be  at  liberty  to  inspect  any  such 
design,  and  to  take  copies  thereof,  paying  Buch  fei  ;  but 

no  design,  whereof  the  copyright  shall  not  have  expired,  shall  be  open 
to  inspection,  except  in  the  presence  of  Buch  registrar,  or  in  the 
presence  of  some  person  holding  an  appointment  under  this  \<  t,  and 
not  bo  as  to  take  a  copy  of  such  design,  dot  without  paying  such  f<  e 
a^  aforesaid. 

11.  And,  for  the  interpretation  of  this  Act,  1"-  it  enacted,  that  ili^ 
following  terms  and  expressions,  bo  far  as  they  are  not  repugnant  to 
the  context  of  this  Act,  shall  be  construed  as  follow 

the  expression  ••  I  iommissioners  of  the  Treasury  "  Bhall  mean  the  I  I 
Bigh  Treasurer  for  the  time  being,  or  the  Commissioners  of  Her 
Majesty's  Treasury  of  the  United  Kingdom  of  Qreal  Britain  and 
Ireland  Eor  the  time  being,  or  any  three  or  more  of  them  ;  and  the 
singular  number  shall  include  the  plural  as  well  as  the  Bingular 
number,  and  the  masculine  gender  shall  include  the  feminine  gender 
as  well  as  the  masculine  gender. 

12.  And  be  it  enacted,  that  this  Act  may  be  amended  or  repealed  by 
any  Act  to  be  passed  in  the  presenl  s<  ssion  of  Parliament. 


DESIGNS  ACT,  1850. 

L3  &  11  Vict.  c.  104. 

An  Act  to  extend  and  amend  the  Acts  relating  to  the  Copyright  of 
Designs.  [14th  August,  181 

Whereas  it  is  expedient  to  extend  and  amend  the  Acte  to  tho 

Copyright  of  Designs:  Be  it  therefore  enacted  by  thi  9  most 

excellent  Majesty,   by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons,    in   this   present   Parliai 
abled,  and  by  the  authority  of  th 

1.  That  tho  registrar  of  designs,  upon  application  by  or  on  behalf 
of  the  proprietor  of  any  design  not  previously  published  within  the 
United    Kingdom   of  Great  Britain  and    Ireland,   •  rhere,    and 

which  maybe  registered  under  the  I  '•■-i^ii-  Act,  1842,  or  und 
Designs   Act,    1843,  for  the  provisional  registrati 
under  this  Act,   and  upon  being  furnished  with  Buch  copy,  dr. 
print,  or  description  in  writing  or  in  print  as  in  the  judgmenl  of  tin- 
said  registrar  Bhall  be  sufficient  to  identify  the  particulai 
respect  of  which  Buch  registration  is  desired,   and   th(  oi  the 

person  claiming  to  be  proprietor,  together  with  his  pi  . 
business,  or  other  place  of  address,  or  the  Btyl<  if  the  firm 
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under  which  ho  may  be  trading,  hImII  register  such  design  In  bucIi 

and  f«»rm  as  shall  limo  be  prescribed  orapproi 

}.v  ■  le  ;  and  any  d  !  shall  be  deemed 

••  j  •  •  .:iiio 

in  i  .::.'•  I"  iii^ 

i  ;  and  the  Biiid  r<  tify,  under  his 

hi  ball  dire* 

approve,  ths 

ition,  and  thi  1  propri(  I  her 

.  his  plai  e  of  abod 

8    Thai    '  which  Bhall  I  a  pro- 

bull,  dui  istration, 

have  thi  •  operty  ii  and 

proi  :  the  said  D  -'.  for  preventing  the  piracy  of 

-hall  extend  to  the  acts,  matters  and  things  next  hereinafter 

h  id  been 
enacted  in  ti      \  •.■!■■  ;■■  nded  to  Buch  acts,  matters  and 

thing  '  ively  :  that  ie 

1.  To  th<  tion  of  an}  provisionally  registered  design,  or  any 
fraudulent  imitation  thereof,  to  any  article  of  manufacture,  or  to 
any  Mil.-- 

2.  To  the  publication,  Bale,  or  exposure  for  sale  of  any  article  of 

•■I  which  any  provisionally  register*  d 

_rn  shall  ;  applied. 

3.  That  duri  h    provisional   registration, 
neither  Buch                 on,  nor  the  exhibition  ire  of  any  di  - 
provisionally                             I  any  article  to  which  any  such  design 

•  be  applied,  in  any  place,  whether 
blic  or  private,  in  which  Id,  or  exp  — Lor  exhibited 

for  sale,  and  to  which  the  public  are  not  admitted  gratuitously,  or  in 
any  place  which  shall  have  been  :  tified  by  the  Board  of 

Trs  i  place  of  public  exhibition  within  the  meaning  of  this  N 

the  publication  of  any  account  or  description  of  any  provisionally 
•  i  design  exhibit*  d  or  exposed,  or  i  exhibited  or 

any  Buch  ;  shibition  or  <  ip  >sure  in  ai  ue, 

pap  .  periodical,  or  others  ise,  shall  ]  revent  the  propri* 

thei  ay  such  design  under  the  Baid  I 

my  time  during  the  continuance  ol  the  provi  ation,  in 

the  same  manner  ffectually  as  if  no  such  i  in, 

or  publication   had   been   made:    provided  that 

x/hich  any  bucIi  d*  11  be  applied,  and  which 

shall  be  exhibited  or  i  with  the  licence  or  consent  of  the 

proprietor  ol  .  Bhall  have  thereon  or  attached  thereto  the 

■  b  the  da  I  ion. 

an]  r<  gistration 
ball  Bell,  <-.\|" 
or  thing,  to  whicb  any  bucIi 
•  hall  be  deen 
to  1.  .  r  or 

le  :  but  nothing  herein  contain 
I  to  hinder  or  ich  proprietor  from  Belling  or 

at  and  i 
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•r>    Thai  tip   Board  of  Trade  may,  by  order  in  writing,  with  r 
to  any  particular  olaaa  of  de  ,1  the 

period  for  which  any  d<  be  proi  isionallj  i 

Act,  for  such  term,  not  i  ■  the  additional  U  i 

to  the  said  Board  may  -i  .  m  fit  ;  and  \\  henever  any  such  ord<  r  shall  be 
made,  the  same  shall  I  ed  in  the  office  for  thi  tion  of 

and  during  the  extendi  1  term  the  protection  and    h 
conferred  by  this  A<  t.  in  case  of  pro>  isional  registration,  shall  continue 
as  fully  as  if  the  original  term  oi  one  year  had  not  expired. 

G.  That  the  registrar  of  designs,  upon  application  by  or  on  behalf  of 
the  proprietor  of  any  sculpture,  model,  copj   or  cast,  within  thi 
tection  of  the  Sculpture  Copyright  Acts,  and  upon  being  fur. 
with  Buch  copy,  drawing,  print  or  description,  in  writing  or  in  print, 
as  in  the  judgment  of  the  trar  shall  be  sufficient  to  id< 

the  particular  sculpture,   model,  copy  or  cast,   u  which 

tration  is  desired,  and  the  name  of  the  person  claiming  t<»  he 
proprietor,  together  with  his  place  of  abode  or  busini  ss,  or  • 

of  add  the  name,  Btyl •  title  of  the  firm  under  which  b< 

be  trading,  shall  register  such  sculpture,  model,  copy  or  cast,  in  such 
manner  and  form  as  shall  from  time  t<>  time  be  prescribed  or  api 
by  the  Board  of  Trade,  for  the  whole  or  any  pari  of  the  term  during 
which  copyright   in  such  sculpture,  model,  copy  or  cast,  may  or  shall 
exist  under  the  Sculpture  Copyright  and  whenever  anj 

ration  shall  be  made,  the  Baid  U  certify  und< 

hand  and  seal  of  office,  in  such  form  as  the  said  Board  shall  din 
approve,   the  fact  of  Buch  registration,  and  i  fa  ; 

the  name  of  the  registered  proprietor,  or  the  Btyle  or  title  of  th< 
under  which  such  proprietor  may  be  trading,  together  -with  his  place 
of  abode  or  business,  or  other  | 

7.  That  if  any  person  shall,  during  the  continuance  of  the  i  opyright 
in   any  sculpture,    model,    copy   or  cast,    which  shall  have  bei 

ten  d  as  aforesaid,  make,  import,  or  cause  to  1"'  mad'',  imported, 
exposed  for  Bale,  or  «"  1,  rwise  dispi  >si  d  of,  any  pirated  copy  or  \ 
cast  of  any  such  sculpture,  model,  copy  or  cast,  in  Buch  mam.-  . 
under  such  circumst  would  entitle  the  proprietor  to    i 

action  on  the  case  under  the  Sculpture  Copyright  Acts,  the  person  so 
offending  BhaU  forfeit  for  every  such  offi  than  five 

pounds   and   not    exceeding  thirty  pounds,  to  the  proprietor  of  the 

Bculpture,  model,  co  hereof  tb pyright  si,  LI  have  been 

infringed ;  and  for  the  n  covery  of  any  such  penalty,  the  proprii  I 
the  sculpture,  model,  copy  or  cast,  which  shall  hai 
shall  have  and  be  entitled  to  the  same  i  re  provide 

the  recovery  of  penalties  incurred  under  the  Designs  Act,  1842: 
vided  always,  that  the  proprietor  i  ilpture,  model,  copy  or 

which  shall  he  l  mill'  r  this    '. 

benefit  of  this  Act,  unless  ev<  ry  -  opy  h  sculpture,  model, 

copy  or  ea>t.  which  shall  be  published  by  him  after  Buch  rej 
shall  be  marked  with  the  word  red,"  and  with  tl 

stration. 

8.  That  designs  for  the  ornamenting  of  ivorj  papier  m 

and   other   solid    Bubstances    not    aln  ised    in   the   (; 

numbered  1,  2  or  3,  in  tin    I  Let,  1842,  shall 
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I  within  the  class  cumbered  i  in  thai  A<t.  and 
shall  bo  lingly. 

9    '1  i.  •   the   Board  of  Trade  may  from  time  to  time  order  that  the 

iny  particular  di  a 
<,r  w b  1  under  1 1 » « •   I  ><    igi      \ ct,   1842,  may  be 

ing  the  additional  term  of  three 
the  sai.l  Board  may  think  tit,  and  the  Bald  Board  email 

r  alter  anj    Buch  order  as  may  from  time  to  time 

appeal  r^  ;  and  whenevor  any  order  shall  be  made  by  the  said 

I  under  this  provision,  the  Bame  shall  b<  red  in  the  office 

for  the  registration  of  ;  and   during  the  extended  term  the 

:   benefits  conferred  h\  the  said  D  \     •  shalloon* 

tinue  us  fully  as  it'  the  original  term  had  not  expired. 

10.  That  the  Board  of  Trade  may  from  time  to  time  make,  alter  and 
revoke  rules  and  regulations  with  reaped  to  the  mode  of  registration, 
and  the  documents  and  other  u  1  particulars  to  l"1  furnished 
by  p               footing  registration  and  provisional  registration  under 

\  provided  always,  that  all  Buch  rul<  - 

regulations  shall  be  published  in  the  *•  London  I  and  shall 

forthwith,  upon   the  issuing  thereof,   be  laid   before  Parliament,    if 
Parlia  ;  and  it'  Parliament  be  nol  Bitting,  then  within 

fourteen  d  the  commencement  of  the  then  next  session;  and 

such   rules   and  regulations,  or  any  of  them,  shall   be  published  or 
1  by  tli"  !••  gUtrar  ot  di  signs,  in  such  other  manner  as  the  Board 
shall  think  tit  to  di 

11.  That  it',  in  any  oaae  in  which  the  ition  of  a  design  is 
required  to  be  made  under  either  of  the  Baid  Designs  A.cts,  it  shall 
appear  to  the  registrar  that  copies,  drawings  or  prints,  as  requin 

\  ■         nnot   l"1  furnished,  or  that  it   is  unreasonable  or  un- 
to require  the  Bame,  the  Baid  i  i   may  dispense  with 
such  i                            or  prints,  ami  may  allow  in  lieu  thereof 

ription  in  writing  or  in  print  as  may  be  sufficient 

to   identify  and  render   intelligible   the  design   in  respect  of  which 

.  is  desired  :  and  whenever  registration  shall  be  bo  made  in 

the  ;■  :   such  copies,  drawings  or  prints,  the  registration  shall 

valid  and  effectual,  to  all  intents  and  purposes,  as  it'  bu<  h  copies, 

drawings  or  prints  had  bet  a  furnished. 

12.  That,  in  order  to  prevent  the  frequent  and  unnecessary  removal 
of  the  public  books  and  documents  in  the  office  for  the  registration  <>f 

as,  no  book  or  document  in  the  Baid  offioe  shall  be  removed  for 

being  produced  in  any  (Mint,  or  before  any  justice  of  the 

.  without  a  BpeciaJ  order  of  a  judge  of  the  Court  of  Cham  ery,  or 

i  superior  courts  of  law,  first  had  and  obtained  by 

the  party  who  shall  desire  the  production  of  the  Bame. 

13.  i  a  shall  be  made  to  a  judge  of  any  of  her 

;  law  at    Weetmin  ter,  bj   any  person  desiring  to 

copy  of  any  r  n,  entry,  drawing,  print  or  document, 

•  if  which  such  person  is  not  entitled  as  of  righl  to  have  a  copy,  for  the 

ed  in  evidence  in  any  cause,  or  otherwise  bowso- 

ich  judge  shall  b(       •         !  thai      ich  copy  is  bona  fide 

a  judge  shall  order  the 
deliver  such  copy  to  the  party  applying,  and 
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the  registrar  of  designs  shall,  upon  payment  for  the  same  < 

or  fees  as  may  be  t i  x •  •  <  1  according  t"  the  provisions  of  the  said  I  »■ 

Acts  in  tins  behalf,  deliver  such  copy  accordingly. 

14.  That  every  copy  of  anj  registration,  entry,  dra  i  at  <>r 
dooument,  delivered  by  the  registrar  ot  d(  signs  to  anj  person  requiring 
the  same,  Bhall  be  signed  by  the  said  registrar,  and  sealed  with  hi* 
seal  of  office ;  and  every  document  Bealed  with  the  said  leal,  purporting 
to  be  ii  copy  of  any  registration,  entry,  drawing,  print  or  docu 
shall  be  deemed  to  be  a  true  copy  of  such  registration,  <  ntry,  drawing, 
print  or  document,  and  shall,  without  further  proof,  !"■  received  in 
evidence  before  all  <  lourts,  in  like  manner,  and  to  the  same 

effect,   as  the  original  book,    registration,    entry,  drawing,   print    or 
dooument  would  or  might  be  n  ceived  it'  tendered  in  evidence,  as  well 
for  the  purpose  of  proving  the  contents,  purport  and  effect  oi 
book,    registration,    entry,    drawing,    print    <>r    documi  also 

proving  the  same  to  be  a  book,  registration,  entry,  drawing,  print  or 
document  of  or  belonging  to  the  Baid  office,  and  in  the  custody  of  the 
registrar  <>t'  designs. 

15.  That  the  Beveral  provisions  contained  in  the  said  Designs  Acte 
bo  far  as  they  are  not  repugnant  to  the  provisions  of  this  Act  ,  relating 

to  tin'  transfer  of  designs,  to  cancelling  and  amending  registration,  to 
the  refusal  of  registration  in  certain  cases,  to  the  mode  of  recovering 
penalties,  to  the  awarding  and  recovery  of  costs,  to  actions  for  dai 
to  the  limitation  of  actions,  to  the  certificate  of  registration,  to  penalties 
for  wrongfully  using  marks,  to  the  fixing  and  application  oi  fe< 
registration  and   to  the  penalty    for  extortion,   shall    apply   to   the 
registration,  provisional  registration,  and  transfer  of  designs,  sculp- 
tures, models,  copies  and  casts,  and  to  the  designs,  sculptures,  models, 
copies  and  cast^  ,  ntitled  to  protection  under  this  Act,  and  to  matters 
under  this  Act,  as  fully  and  effectually  as  if  those  provisions  had 
re-enacted  in  this  Act  with   respect  to  designs,   sculptures,   mo 
copies  and  casts  registered  and  provisionally  registered  under  thi- A  l  ; 
and  the  forms  contained  in  the  I  designs  Act,  1842,  may  for  the  purposes 
of  this  Act  he  varied  bo  as  to  meet  tip'  circumstances  of  the  i 

16.  That  in  the  interpretation  id"  this  Act  the  following  terms  and 
expressions  shall  have  the  meanings  hereinafter  assigned  to  them, 
unless  such  meanings  shall  he  repugnanl  to  or  inconsistent  with  the 
context  or  subject-matter ;  that  is  to  say, 

The  expression  '•  Designs  Act.  L842,"  shall  mean  an  Act  passed  in 
the  sixth  year  of  the  reign  of  her  present  Majesty,  intituled  "  An 

Act  to  consolidate  and  amend  tic  Law  s  relating  to  the  Copyi 

of  Designs  for  ornamenting  Articles  of  Manufact  . 

The  expression  "Designs  Act,   1843,"  Bhall  mean  an  Act  passed  in 
the  seventh  year  of  her  present   Majesty,  intituled  "An  Act 
amend  the  Laws  relating  to  the  Copyright  of  Desig 

The  expression  "Sculpture  Copyright  Acts"  shall  i  Acts 

passed  respectively  in  the  thirty-eighth  and  fifty-fourth  i 
the  reign  of  King  George  the  Third,  and  intituled  vely 

"An   Act  for  encouraging  the  Art  of  making  uew  Mod 
( 'asts  of  Rusts  and  other  Things  hen  in  mentioned,"  and  "  Ai 
to  amend  and  render  moie  effectual  an  A-  g  the 

Art  <>f  making  new  Models  and  Caste  of  Bust  I 

therein  mentioned  :  " 


\rii\i'i\  i  . 

M  ■•  tli"  Bo  ir  1  "f  Tr.i  I  a  the  1   >rda  "f  the 

•..  il.  for  the  <  i >f  all  mal  I 

of  trade  and  plai 

of  designs"  shall  mean  the  registrar  ox 
»trnr  of  d  »r  artiules  of  manufacture  : 

n  "proprietor"  shall  be  construed  according  to  1 1 1  < • 
interpret  thai  \s ord  in  the  said  Designs  Act,  1842 : 

rds  in  the  singular  number  shall  include  the  plural,  and 
words  applicable  t'>  males  shall  include  females. 

17    Th  it  in  citing  this  \,\  in  oth<  r  Acts  of  P  at,  and  in  any 

instrument,  document  or  proceeding,  it  shall  be  sufficient  to  use  the 
follow  ing,  that  is  to  say,  "  Th<    !  • 


DESIGNS  At  T.  L858. 

21  <K  22  Vh  I.'.  7". 

A     Act  to  amend  t)    .1       ?  the  Fifth  and  Sixth   )'■  // 

.1/    ,  /y,  /-/  -  '  •       /.  'at ing  /<>  the  Copy' 

/■!<//< t  of  D  Art  i/  tore. 

I  August,  L858.] 

by  an  Act  passed  in  the  fifth  and  sixth  years  <»t'  the  reign  <'f 
titul(  1  ••  An  A' t  to  consolidate  and  amend  the 
1  relating  to  the  Copyrighl  <>t'  Designs  for  ornamenting  Artii 

Minn:  hereinafter  called  ".The  Copy]  U  -    Act, 

1842,"  there  was  granted  to  the  proprietor  of  any  new  and  or 

.  in  respect  of  the  application  of  any  Buch  design  i><  ornamenting 

:    manufacture   contained    in    the    tenth   class   therein 

mentioned,  with  the  exceptions  therein  mentioned,  the  sole  right  to 

apply  the  I  manufacture,  or  any  such  Bubsl 

as  therein  mentioned,  for  the  term  <>f  nine  calendar  months,  to  be  com- 

i  the  time  of  such  design  being  registered  according  to  the 

\  •     and  whereas  it  is  expedient  that  the  term  of  copyright,  in 

the  application  of  >1   signs  to  the  ornamenting  of  articles  of 

lid  truth  class,  should  I" 

•in''  of  the  provisions  of  the  Baid  Act  Bhould  l>"  altered,  and 

further  provision  should  be  made  for  the  prevention  of  piracy, 

:  ,r  the  protection  of  copyrighl   in  designs  under  the  Acts  in  the 

o  annexed,  and  horeinaftei  I        I    ipyright  of 

Be  it  therefore  enacted  by  tho  Queen's  most  excell<  nt 

by  and  with  the  advice  i  at  of  the  I  piritual  and 

>ral,  and  Commons,  in  this  present  Parliament  assembled,  and  by 

• ;  that  is  to  • 

1.   [n  oil  for  any  purpose  whatsoever  it  shall  be  suffi  ient 

t ,  .  (    ipynght  of  D  \  •.  .  •■ 


m ah  rESj  L842  -1876  (rep* 

2.  The  said  I  lopyrighi  of   1 1  '        and  thi    A  I 
Btrued  togel  h(  c  a  ■  one  A 

3.  In  resped  of  the  application  of  any  new  and  original  design  for 
ornamenting  any  article  of  manufacture  contained  in  the  tenth 
mentioned  in    "  I  he  <  lopyrighi   of  I  >i  ma  .,f 
copyright  shall  be  three  years,  to  be  computed  from  tfa     I 

design  being  registi  red,  in  pursuance  of  the  provisions  of  "  Th<  I 

right  of  Designs  Aots,"  and  of  this  Act:  provided  nevertl 

the  term  of  Buch  copyrighl  Bhall  expire  on  the  thirty -first  ol  December 

in  the  second  year  after  the  year  in  which  Buch  d( 

whatever  may  be  the  day  of  bui  h  r<  gistration. 

4.  Nothing  in  the  fourth  section  of  ••  The  '  !opj  righl  of  I  designs  V  • . 
1842,"  Bhall  extend  or  be  construed  to  extend  to  deprive  the  proprietor 
of  any  aew  and  original  d  Bign  applied  to  ornamenting  any  article  of 
manufacture  contained  in  the  said  tenth  class  of  the  benefits  of  "Th< 

I  iopyrighl  of  I  lesign  i  Acts,"  or  of  this  Acl  :  provided  there  shall  have 
been  printed  on  such  articles  al  each  end  of  the  original  piece  thereof 
the  name  and  address  of  Buch  proprietor,  and  the  word  "rej 
t"ir''t  Iht  w  ith  the  years  for  w  bich  Buch  design  waa  n  gistered. 

5.  And  be  it  declared,  thai  the  registration  <>f  any  pattern  <>r  portion 
of  an  article  of  manufacture  to  \\  bich  a  design  is  applied,  instead  or  in 
lieu  of  a  copy,  drawing,  print,  Bpecificati  in,  <>r  description  in  writing, 
shall   be  as  valid  and  i  Effectual  to  all  intents  and  pur] 

copy,  drawing,  print,  specification,  or  description  in  writing  bad 
furnished  to  the  registrar  under  '•  The  <  lopyrighi  of  D 

6.  Tho  proprietor  of  such  extended  copyright  shall,  on  application 
by  or  on  behalf  of  any  person  producing  or  vending  any  arti 
manufacture  bo  marked,  give  the  number  and  the  date  of  the  n  g 

tion  of  any  article  of  manufacture  bo  marked  ;  and  any  proprietor  -  i 
applied  to  who  shall  not  give  the  number  and  date  of  Buch  registration 
shall  he  subject  to  a  penalty  of  ten  pounds,  to  be  ret  vered  by  the 
applicant,  with  full  costs  of  suit,  in  any  <  'Mint  of  competent  jurisdi 

7.  Any  person  who  shall  wilfully  apply  any  mark  of  n  gistrati 
any  article  of  manufacture  in  respect   whereof  the  application  of  the 
design  thereto  shall  not  have  been  registered,  or  after  the  term  of 
copyright  shall  have  expired,  or  who  Bhall,  during  the  term  of  copy- 
right, without  the  authority  of  the  proprietor  of  any  registered  d 
wilfully  apply  the  mark  printed  on  the  pit f  any  article  of  manu- 
facture, or  who  shall  knowingly  sell  or  issue  any  article  of  manufacture 
to  which  Buch   mark   has  been  wilfully  and    without    due   autfa 
applied,  shall  be  subject  to  a  penalty  of  ten  p  >unds,  to  b  red  bv 
the  proprietor  of  Buch  design,  with  full  i                tit,  in  an; 
competent  jui  isdiction. 

8.  Notwithstanding  anything  in  iC The  Copyright  of  D 

it  Bhall  be  lawful  for  the  proprietor  of  copyrighl  in  anj  design  under 

"  The  <  'opyrighl  of  I  designs  A     -."  ■     tin's  Act,  to  ii 

in  the  County  Court  of  the  district  within  which  the  piracy  is  all 

to  have  been  commit  ed,  for  the  recovery  of  h  he  may 

have  sustained  by  reason  of  such  piracy:  provided  always,  that  in  any 

such  proceedings  the  plaintiff  shall  deliver  with  his  plan 

of    particulars    as    to    the    date   and   title    or    ol      I  E  the 
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I  tli pyright  is  alleged  to  1  and  as  to 

tho  alleged  piracy  ;  and  1 1  *  *  -  defendant,   if  h<-  intends  al  the  trial  t<> 
i  any  objection  t"  such  copyright,  or  to  the  title  of 
the  proprit  tor  then  in,  shall  ^ i \ < ■  notice  in  the  manner  provided  in  the 
tth  section  of  the  Act  of  the  ninth  and  tenth  Victoria,  Chapter 
hia  intention  to  r<  ly  on  bu<  h  Bp<  i  ial  defent  i  .  and  shall 
d  snob  notice  the  date  of  publication  and  other  particular 
any  designs  w  1.  »r  publii  ation  ia  allegi  d,  or  ">t  any  objection  to 

such  copyright,  <>r  to  the  title  of  the  proprietor  to  Buch  copyrighl  ;  and 
it  shall  be  lawful  for  the  judge  of  the  County  Court,  al  the  instance 
of  the  defendant  or  plaintiff  respectively,  to  require  any  statemt 
notice  so  delivered  bj  the  plaintiff  <>r  by  the  defendanl  r<  Bpectively  to 
be  amended  in  Buch  manner  as  1 1 1 * •  said  judge  may  think  lit. 
9.  The  provisions  of  an  Acl  of  the  ninth  and  truth  Victoria,  <  lhapter 
•five,  and  <>t'  the  twelfth  and  thirteenth  Victoria,  Chapter  one 
hundred,  as  to  proceedings  in  any  plaint,  and  as  to  apj  •  al,  and 
writs  of  prohibition,  shall  bo  far  as  they  are  not  inconsistent  with  or 
repugnant  to  the  provisions  of  this  Act,  be  applicable  to  any  pn 

copyright  of  designs  under  the  said  Copyrighl  of 

S<  II II  'I'll  red  to  in  the  Eon  going  Act. 


5  &  0  Vict  c.  100 
[10  An--.  1842.] 

'.     •  '•.... 

'.'il  . . 

14  V!   •  

[11  April,  1851.] 


iu.  i  d  th(    I  i«  r  i-  lating  to  t!  e 
Copyright  of  ]  '    Ifanu- 

.IV. 

Aii  Act  to  amend  th<  iting  to  th<    <  opyright  >i 

I  >. 

An  A  L  and  amend  the  Acta  relating  to  the  < 

right  of  I  teaigna. 

An  A>  i  to  extend  the  provisions  of  the  Designs  Act,  Is". 
and  to  giv<   Protection  from  Piracj  i  exhibiting 

in  w   [nventiona  in   the  Exhibition  <>f  the  Worka  of  1>  - 
ilu-trv  of  all  Nationa  in  « Ine  thonaand  i  i.^rht  hundred  and 

tift_\ 


DESIGNS  A.CT,  L861. 

24  a  25  Vict.  c.  73. 

I     Act  to  amend  the  Laic  relating  to  the  ('<■/  t/right  of  I>>  fgns. 

|  6th  August,  L861.] 

Whereas  by  an  Ad   passed  in  the  session  holden  in  the  fifth  and 

i  •  ign  of  n<  r  p I  Majt   t  v.  <  1  hundred, 

intituled  "  ^.n    \  I  I asolidate  and  amend  the  Laws  relating  to  the 

for  ornamenting  Articles  <>i'  afanufacturi 
that  the  proprit  tot  i  I  och   design   as  therein 


mam  n.>.  L842     L81  i  {repeal  - 

mentioned,  qoI  previously  published  either  within  the  I  rnited  Kingdom 
of  Great  Britain  and  [reland  or  elsewhere,  should  have  th< 
to  apply  the  Bame  to  any  artii  Lea  of  manufai  ture,  "i-  to  an)  su 
Btanc*  -  as  therein  mentioned,  provided  the  Bame  were  done  within  the 
United  Kingdom  of  Great  Britain  and  [reland,  forthoi  terms 

therein  mentioned,  and  Bhould  have  such  copyright  in  Bucn  d 
therein   provided:  And  whereas  divers  Acts  have  since  been  ; 
extending  or  amending   the  said    recited    Acts:   And    whereas  it    is 
ezpedienl  that  the  provisions  of  the  said  recited  Act,  and  of  all  Acts 
extending  or  amending  the  Bame,  Bhould  apply  to  d  and  t<>  the 

application  of  Buch  designs,  within  the  meaning  of  the  Baid  Acl  . 
whether  such  application  be  effected  within  the  I " f i i t « - . I  Kingdom  or 
elsewhere:  Be  it  enacted  h\  the  Queen's  mosl  excellent  Majesty,  by 
ami  with  the  advice  and  consent  of  the  Lords  spiritual  and  ten  i 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follow 

1.  That  the  Baid  recited  Act,  and  all  Acts  extending  or  amending 
the  Bame,  shall  be  construed  as  it'  the  words  " provided  the  same  be 
done  within  the  United  Kingdom  of  Great  Britain  and  [reland"  had 
not  been  contained  in  the  Baid  recited  Act;  and  the  said  recited  Act, 
and  all  Arts  extending  or  amending  the  same,  shall  apply  t<»  every 
such  design  as  therein  referred  to,  whether  the  application  thereof  be 
done  within  the  United  Kingdom  or  elsewhere,  and  whether  the 
inventor  or  proprietor  of  Buch  design  be  or  be  not  a  subject  of  Her 
Majesty. 

2.  That  the  Baid  several  Acts  shall  not  be  construed  to  apply  to  the 

subjects  of  Her  .Majesty  only. 


INDUSTRIAL  EXHIBITIONS  ACT,   L865. 

28  &  29  Vict.  c.  3. 

An   Art  fur  the  protection  of  Inventions  and  Designs  exhibited  at 
certain  Industrial  Exhibitions  in  th.   United  Kingdom. 

27th  March,  1865.] 

Whereas  exhibitions  of  objects  of  Art  and  Industry  manufactm 
contributed  wholly  or  in  part  by  members  of  the  industrio 
of  her  Majesty's  subjects  have  lately  hern  held,  and  may  b< 
time  to  time  hereafter  held,  in  divers  parts  of  the  Ui  •■  i  K  •  gdom; 
and   it  is  expedient  to  encourage  such  exhibitions    by  grant  ag  to 
persons  desirous   of  exhibiting  at   the  same  new   invention 
designs  such  protection  as  is  hereinafter  mentioned  :   B<  d  by 

the  Queen's  most  excellent  Majesty,  by  and  with  the  advit 
sent  of  the  Lords  spiritual  and  temporal,  and  <  lommons,  in  this  pi 
Parliament  led.  and  by  the  authority  of  the  same,  a-  foil 

1.  This  Act  maybe  cited  as  the  <•  Industrial  I 


M'l'i  \!'l\   I  . 

I   for  tl  of  the  Conn  :   Her 

I  .  upon  the 

j  bui  h  exhibition  ;is 

thej  --li.il! 

that  tli<'  exhibition  bo  \  roposi  >1  to  1"'  li<  \<\  is  in  their  jinl^- 

Bi  tish  .'irt  and   indu  !  to  prove 

ii  dustriou  •  i   hi  r  M 

rally  or  in  where  such  exhil 

-hall  mention  the  plai  o  al  \\  hich 
and  the  tii  g  which  such  exhibitioi  jed  to  be  held ;  and 

1  in  any  Buch  cei  w  ards,   ii  the 

Committee  Bholl  bo  think  in,  '  1  and  ex- 

tended by  a  further  certificate,  but  bo  that  the  whole   time  allowed 
Mini  certified  t"'>r  the  holding  of  the  Bame  exhibition  shall  in  n< 

total  pel      ■    ■  I  such  exhibition  .m> 

lertified,   it'  an  -  the  same  r-li; 1 1 1  be  held  al  the  place  and 

within  the  time  mentioned  in  any  Buch  certificate,  ^  1 1 ; 1 1 1  l"-  deemed  to 
I         trial  Exhibition  entitled  to  the  benefit  of  this  A 

3 

4.  The  exhibition  at  any  Industrial  Exhibit]  I  to  the  1 

of  thi-  Act  oi  any  new  design  capable  of  being  !  provisionally 

under  the  "Designs  Act,  18  f  any  article  to  which  such  d 

i~  applied,  sh;;  r  >hal!  the  publication  during  the  j ■< ■  i i « nl  <if  the 

holdi]  .  exhibition  of  any  description  of  such  design,  prejudice 

_ht   nt'  any  person  to  pr  visional!)  or  otherwise,  Buch 

.  or  invalidate  any  provisional  or  other  registration  which  may 
i  for  bui  b 


DESIGNS  A.CT,  L875. 

)  Vi   r.  i 


An  A  ' 

' 

■  Excellent  Majesty,  by  and  with  the 
advice  and  consent  "I  the  Lords  spiritual  and  temporal,  ;in<l  Commons, 
in  this  |  i  mbled,  and  by  the  authority   of  the 

1    'j  shall  come  into  operation  on  the  first  day  of  January 

one  thousand  eight  hundred  and  seventy-six,  which  daj  is  in  th      V 

i  menl  "l  this  Aot. 

2.  On  and  after  tin-  conn  this  Act  .'ill  powers,  duties, 

i  d  in,  imposed  on,  or  to  bi  i  1>\  th«'  I 

mi  ntioned  in  the  schedule  t<>  tlii^-  Ai  t  shall  be 

■  I  in,  and  imposed  "n  the  Comm  I   itents 

f.,r   I  ■  Loi      ball  be  const!  ui  <1  aa  if  the  said 


3TATUTE8,  ]     I  :       I    , 

Commissioners  of   Patent*  were  throughout  substituted  for  th.   I 

ni'  Trade  or  the  Lords  oi  the  Commit! >f  the  Privy  Council  for  the 

consideration  of  all  matt<  ra  of  trade  and  plant 

3.  The  said  Commissioners  of  Patenl    ma\   from  time 
and  \\  hen  made  revoke  and  alter  g<  d<  ral  i 

tinii   under  the  Acts  mentioned  in  the  -  hedulo  liereto,  and  ill 

and   on  and  after  the  commencement   of  this  A< I   any  discretion  ir 

power  vested  in  the  registrar  under  the        I   \  ct        >ll  be  subject  to 

the  control  of  the  Commissioners  of  I'  1  Bhall  I 

him  in  such  manner  and  with  Buch  limitations  and  i 

as  iii.iv  be  prescribed  bj    the  said  general  rules,  and  any  proi 

contained  in  the  said    Lets  as  to  the  copies,  drawing  .  prints,  di 

tions,  information,    matters,    and   particulars  to  1"'  furnished  to  the 

registrar  prior  to  registration,  and  as  to  the  mode  in  which  r< 

is  to   !"•  conducted   by  the  registrar,  and  generally  as  to  any 

thing  to  be  done  by  the  registrar,  may  be  modified  by  su 

rules  in  such  manner  as  the  said  Commissions]    of  Pal  think 

expedient. 

General  rules  made  in  pursuance  of  this  Bection  shall  be  laid  b 
Parliament  within  one  month  after  they  are  made  it'  Parliament  be 
then  Bitting,  or  it'  not  within  one  month  after  the  commencement  of 
the  then  next  session;  and  if  either  House  of  Parliament  resolve 
within  one  month  after  such  rules  have  been  laid  before  such  Bouse 
that  any  of  such  rules  ought  not  to  continue  in  force,  any  rule  in 
respeel  of  which  such  resolution  has  been  passed  Bhall,  after  the  date 
of  Buch  resolution,  cease  to  be  of  any  force,  without  prejudice  a< 
theless  to  the  making  of  any  other  rule  in  its  place,  or  to  anything  done 
in  pursuance  of  any  Buch  rules  before  the  date  of  sui  h  resolution. 

4.  The  office  of  registrar  under  the  Acts  mentioned  in  the  schedule 
to  this  Ai  t  Bhall  ce  ise  to  exist  as  a  separate  paid  office,  and  th<  I 
missioners  of  Patents  may  from  time  to  time  make  arrangem 

the  mode  in  which  and  the  person  or  persons  by  whom  the  duti 
registrar  and  other  duties  under  the  Bald  Acta  are  to  be  ] 
and  may  from  time  to  tin  e  del<  gate  to  any  Buch  person  or  \ 
or  any  of  the  duties  ot   the  registrar,  and  any  person  or  pen 
whom  such  dutit  -  may  be  delegate  4  shall,  in  bo  far  as  bui  h  d 
extends,  be  deemi  d  to  be  th  r  within  the  meaning  of  tl 

Arts. 

Any  arrangement  or  delegation  of  duties  to  the  cl<  rk  or  other  offic<  r 
of  the  Commissioni  rs  of  Pati  nts  made  by  the  Board  of  Trade  shall  be 
as  vali.l  as  it  would  have  been  it'  this  Art  had  been  passed  tt 
ot'  Buch  arrangement  or  delegation,  and  the  same  had  been  made  by 
the  Commissioners  of  Patei 

5.  Bach  of  the  Acts  mentioned  in  the  schedule  to  tl  y  be 
cited  as  the  Copyright  of  Designs  Act  of  the  year  in  which  it 
passed,  and  the  said  Acts  may,  together  with  th  »  Act, 

Copyright  oi  Designs   A  ts,  1842  to  1875,  and  this  Act 
as  the  <  lopyright  of  Let,  1 B75. 


DULS. 


\!M1  \l'l\    <  . 


SCHEDULE. 

I  1  '  \     : 


6  k  7  T 

l:;  <\  1 1  ' 

160.] 


■ 
[1861.] 


and  amend  the  1  il  ing  to  the 

Copyright  of  I1  r  ornamenting  Art  I   M.inu- 

ire. 

\-i    \.  •  to  ami  ad  thi  iting  to  tl     I  'it  <>f 

1 1 

An  At  t  to  exit  nd  and  amend  the  Art-  n  lating  to  tin  I 

■      :    I  I 

\      \      ■  ■  amend  the  Act  <.f  the  fifth  and  rixtl 
Her  present  M  ind  amend  the  I 

•  i 1 1 lt  t"  the  Copyright   of  Di  for  ornamenting 

Articli  a  of  M.n.ut  lotun  . 

\-     v  t  to  amend  the  Law  relating  to  the  Copyright  <>f 
I '     gns. 


APPENDIX    I). 

PLAINTIFFS'  AND  DEFENDANTS'  DE8IGNS  l\  Till 
CASE  OF  SHERWOOD  AND  COTTON  ■..  DECOR  I 
TIVE  ART  TILE  CO.,  I  R.  P.  C.   107 

Plaintiff**  Design  : 


* 

IT 

/ 

on 

*^y r«y 7    S?C^4    1 1  y/^fy 

Z)<  /;  ndanW  Design 


(a)  See  pp. 


I  N  I)  E  X. 


ACTION, 

against  seller  o!  piratical  artioles,  ss  teq. 

manufacturer  of  piratical  ai i ides,  90 
for  penalty  under  sect.  58     E 

is  a  penal  aotion,  86,  131. 
damage  not  considered  in  fixing  penalty,  s7. 
nominal  penalty  often  imposed,  86,  101. 
for  damages  under  Beet.  59   .83,  ^s,  LSI. 
actions  under  set  te.  58  and  59  are  alternative,  81    88,  131. 
choice  "t  actions,  ss. 
only  registered  proprietor  can  bring  action  under    ■ 

83  sej. 
defences  to  action,  '■>'< 
limitation  of  ;ut  inn-,  101. 
procedure  in.     s>>  Pbactice;  Evidence. 
cannot  be  brought  for  rectifical  ion,  1 12. 

for  infringement  before  date  of  i   - 
motion  for  interim  injunction  may  be  treated  as  trial  of  action, 

ACTS.    8a  Patents,  eto.  A<  rs,  1883    1888;  Statutes. 

ADDRESS, 

of  proprietor  of  design  is  entered  n  .  121,  124. 

may  1»'  corrected  on  request,  122. 
foi  m  of  request,  181. 

t 'ii  ]•  qui  st,  1  '■''.  197. 

AGENT, 

may  apply  for  registration  of  d<  sign,  117. 

of  name  as  pi  "pi  ietor,  1  -''■. 
may  act  on  behali  of  an  applicant  tor  registration,  176. 
not  it'  erased  from  Register  <•;  Pati  i  I  Agi  ate,  1 7 * i. 
sale  by  agent  equivalent  to  -air  by  pro] 
patent  agent  must  h<-  registered,  164. 
definition  of,  165. 

i  '1  of  Trade  may  make  ml 
laity  for  false  '1'  scription  a-.  1  18. 

AQQBTEVED.     See  Ph 

K. 


INDEX. 

ami:\I'M: 

of  ,i:  .1  dot  amenta,  120. 

■ 
f. nui  of  n  quest  '"''  ■'"•'  ' v>'- 

173,  197. 

APPEAL, 

from  mptroller  aol  b  119,  120. 

only  be  made  to  Board  oJ  Trade,  L04,  120. 
120,  l  IV 

"   H.l  of  Trade,  120. 
in  applications  to  reel  1 13. 

m  order  giving  costs  on  higher  scale,  1 1»'>. 

may  sometimes  1"'  heard  in  Appeal  Court,  134. 

APPLICATION  FOB  REGISTRATION, 

of  design,  by  whom  made,  12.     And  aet  Propre 

mode  of  making,  117,  L18,  119,  193,  195. 
under  Beet.    103     10,    11,    19,    50,    122,    123. 

':NATImnai  .   r.|.  .  ABBANGEMI 

may  be  made  in  more  than  one  flu.- — ,  so,  lis,  196. 

application  m  'lis. 

1!"'.. 

may  be  refused  by  Comptroller,  1 19. 
it'  ; ■  pplicanl  must  be  heard,  1 19. 

refusal  may  be  appealed  Erom,  111'.  120. 
date  of,  is  date  of  registration,  111,  lis,  121,  19 

under  Beet.  103     11  I,  122. 
conflicting  applications,  42,  n. 
may  be  amended,  1 22. 
clerical  error  in  connection  with,  may  1"-  corrected,  122. 

specification  as  in  patents,  1  IT.  n. 
forms  of,  177.  182. 

li-t  ol  plaet  -  ••'■  hei  '  tainable,  193,  194. 

on,  17."«.  196,  197. 
aa proprietor,  who  can  make,  16   •  ...  124  --•/. 
form-  of,  179,  180. 

list  of  places  where  forms  obtainable,  193,  194. 
on,  17_',  r. 1 7 . 

: 

"  APPLICATION     OP  DESIGN, 
what  oonstil  ut 

without  consent  of  proprietor  is  an  infringement,  63,  64,  vs.  91, 
in  differ  -  aol  an  infi  ingement,  20  LOO. 

100. 
'  •  apply   d  '   '  16,  52,  85, 

124,  125. 

inted  by  roi     tered  propi  it  tor,  1 2 i. 
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ASSIGNMENT, 

"f  oopyright,  must  be  in  m  iting,  18. 
musl  be  for  value,  16,  a. 
cannot  bi  l  till  former  propri  I 

tered,  18. 
equitable  assignment  can  be  regi  I  red,  126. 

ignee  can  register  himself  as  proprietor,  16,  124,  I 

musl  furnish,  proof  of  title  to  Comptroller,  124,  125. 
forms  of  requi  I  [on,  1 7!».  1  vi>. 

fees  on,  17l\  197. 

AUTHOR, 

Hi'  design,  who  is,  13,  15. 
importer  of  design  is,  I  J. 
i-  proprietor  of  design,  4'-'. 


BANK  HOLIDAYS,  156. 

BANKRUPTCY, 

trustee  in,  copyright  devolvi  -  on,  18. 

maybe  made  a  party  to  application  to  r,  134. 

BOARD  OF  TRADE, 

powers  of,  under  old  Acts,  3,  4. 

statutory  provisions  as  to,  153,  154,  156,  157,  164,  b 

power  to  make  and  alter  rules,  1,  156,  157. 

make  rules  a-  to  patent  agents,  164. 
appeal  to,  from  refusal  of  Comptroller  to  .  11!',  120. 

cost.-  of.  L20,  1  15. 
no  appeal  from,  120. 

orders  of,  accepted  as  evidence  without  proof,  it  duly  signed,  I 
certificate  of  President  of,  conclusive  evidi  i  ;.;-. 

may  certify  exhibitions  to  be  industrial  or  international,  40. 
superintends  Comptroller,  153. 
regulates  business  of  L'atent  <  >ffice,  157. 


CERTIFICATE, 

of  registration  of  design,  form  of,  178. 

is  sent  to  applicant  by  Comptroller,  121. 
not  till  proper  number  of  representatioi 
rea  ived,  116,  1 18,  195. 
if  lo-t,  copies  ma]  d,  122. 

fee  for  copies,  1 7  _' .  196. 
of  Comptroller  as  to  any  official  act  maj 

ings,  1_'T. 
isjw 

126.  138. 


form  of,  170. 
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172,107. 
,,f  p,  tof  Board  onolusive  i;;s- 

Lustrial  or  international  exhibitions,  I".  172. 
ter  may  be  given,  127,  i 

\  ltliciut  proof,  126,  L88. 
I   : .  : 

CHANNEL  ISLANDS, 

.  114,  n. 
I  •  ■  |  Convention  di 

I  LASS 

;  old  law, 
are  I  '•"'"• 

174,  198, 
bration  n  lasses,  ■',1- 

design  may  be  registered  in  several  el  v"   82,  11s.  196. 

pplication  mnst  be  made  in  respect  of  each  class,  lis.  196. 
application  for  registration  may  be  amended  by  omission  of  any  par- 
ticular i  Li  —  .  122. 

•    pi   per  class  for  registration,  82,  118. 
o  in  wrong  class,  Bl,  82. 
afined  to  1 1  iss<  -  ol  I  on,  20,  n.,  s". 

not  under  old  law,  sl . 

to  all  articles  u  '  ■"■■■  '-'"■  s"-  "• 

ONIAL   IBBANGEMENTS,  SO,  123. 

to  which  provisions  ol  Beet.  103  have  been  applied,  192. 

RATION  \I.  AND  COLONIAL  ABRAN< 

«  OLOUB, 

-ii.  c,,  n. 
!  in  question  <>f  infringement, 
imitation,  68. 

"I'.I\  VI  I 

;i  ■ 
.  l . 

•  i.  yai.i  rial  in  question  of  nov<  Lty 

141. 

[FTROL1 

I  ..i  Trade  may      t,  163. 
Bppl  117,  193. 

82,  1 1 8. 

■  iilh.  ultv,  82,  11s.  121. 
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COMF1  BOLLBB 

i  ■  1 1  \  refuse  to  regi  iter  d(   ign,  1  [0,  154. 
inn  t  give  applicant  opportui  i  [9. 

appeal  to  Board  of  Trade  from  Comptrollei  .  119, 

120. 

of.  120    145. 
may  refuse  unsuitable  drawings,  &o.,  119. 

•■  propi  i(  tor's  ii  ime  from  i  [5. 

must  give  proprietor  opportunity  of  being  beard,  116. 
proprietor  may  apply  to  Court  to  restore  his  name,  104,  116. 
must  have  notice  of  application  to  rectii  112,  l_'T.  134. 

is  usually  made  a  respondent  in  application  1 L3,  134. 

oosts  of,  in  applications  to  rectify,  1  15,  1  16. 
must  be  given  notice  of  order  foi  n  ctification,  1 12,  127,  I 
gives  certificate  oi  on,  121. 

may  give  copies  of  certificate  of  registration,  122. 
may  give  certified  oopies  of  entries  in  register,  126,  127,  l 
may  give  certificate  as  to  any  official  act,  126,  127,  l 
may  correct  or  amend  application  for  registration,  122. 
may  vary  requirements  of  r.  8    .118,  o. 
may  enlarge  time  presi  ribed  for  doing  any  act,  121. 
may  dispense  with  signatures,  acts,  or  evidence  required  by  B 

121. 
musi  give  information  as  to  copyright  of  any  particular  design,  128. 
may  inform  inquirer  whether  a  particular  design  is  an  unit   I 
registered  design,  128,  1  39. 
such  information  is  not  evidence,  128,  a.,  139. 

CONSENT, 

of  proprietor  of  design  to  application  thereof,  64,  ss.  91. 
publication  of  design  without  proprietor's  consent,  10. 

seller's  knowledge  that  consent  has  not  been  given  must  be  proved, 
89,  133. 
should  bo  stated  in  pleadings,  132. 

COPIES, 

official  copies  ot   Patent  Office  documents  sent  to  Scotland,  Ireland, 

and  [ale  of  Man.  124. 
of  certificate  of  registration  may  bi  .    122. 

Ei  e  for,  1TJ. 
certified  copies  of  entries  in  register  may  be  given,  127,  I 

are  evidence,  126,  138. 
plain  copies  are  not  evidence,  126,  a.,  138,  n. 
false  copy  of  an  entry  in  is  a  misdemeanour,  127,  liT. 

of  registered  design  may  not  be  taken  during  copyright,  128. 

may  be  taken  1 28. 

173. 
of  notice  of  appeal  from  Comptroller  to  1 
of  order  for  rectification  to  be  sent  to  Comptroller,  112,  127,  I 
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I  <»r\  RIGHT, 

ill,  121,  122. 
:  ]  i .  121. 
i .  ill.  n. 

i  '.:••  •!  Kingdom  and  I  Le  oi  Man,  B2. 
t>>  Isle  of  Man  in  ■  .111,1  S3, 

to  '  '!i  innel  Lslanda,  111,  n. 
forfeiture  of,  1 15. 

'    .   Is. 
Is.  125. 

:ii  wi  iting,  18. 
irticles  in  classes  of  registration,  20,  n.    >0 
not  under  old  law,  si . 

ads  t«>  all  n  classes  ol  registration,  20,  80,  a. 

in  iy  I  i  to  int. int  or  lunati 

to  a  foreigner,  18. 
under  provisioi  .  103     10,  122. 

i-.m  only  !"•  granted  to  actual  foreign  applicant,  10. 
ptroller  must  inform  inquirer  it  copyright  in  a  partioular  d 
is  still  existing,  128. 
'.;-•  .  135. 
infri  8»   I  •■  i  1:1n<.kmi:m  ;   REMEDIES  I  OB  Im  kiN'.KMKN  i  . 

CORPORATION, 

may  be  registered  as  proprietor,  10,  121,  125. 
is  included  under  "  person,"  10. 

i  under  Beet.  103.  ,  10,  n.,  122,  n. 

3T8, 

.; t  has  full  power  as  to,  1 12,  1 16. 
lly  follow  the  event,  I  12. 

.'.    party    may    !><•    dcjirivcil    ol     ro>ts    wholly    or    partially, 
1  12 

improper  conduct,  1<>] ,  142,  1 13. 
for  pai  ti.il  failure,  1 13,  ill. 
in  motions  for  injunction,  !>•'{,  Ill,  145. 

aU  i  Locutory  injunction,  1 15. 
in  appeals  to  Board  ol  Trade,  120,  1 1"'. 
in  applications  to  rectify  the  register,  101,  1 16,  1 16. 
1  16. 

16,  n. 

mi  I  ile,  <>niy  given  on  special  grounds,  1 16. 

<>!  •    on,  may  be  appealed  from,  1 16. 

t  costs  as  iu  patents,  1 16. 

.    ,       rjBT, 

tion,  l  36, 

cc-'  n 


INDEX.  231 

definition  of,  132,  135. 

includes  <  lounty  Palatine  <  'awri  o    I 

in  applications  to  rectify  the  register,  102,  103,  136,  137.     J 

I: i.'  1 1 1  i •  \  1 1..\. 
County  Court  has  no  jurisdiction,  except  by  con  ent,  135,  L36. 
Sign  i  "nit  in  ESugland  has  jurisdiction  in  all  cases,  102,  103,  ' 
Scotch  and  [rish  Courts  bave  concurrent  jurisdiction  where  proprietor 

is  Scotch  or  Irish,  1 37. 
jurisdiction  of  *  hurts  of  [ale  of  Man  uot  aff<  oted  in  matters  com] 

tn  them,  I'm. 
has  full  power  as  to  cost  s,  l  12,  1  16. 

iu:i\  award  damages  in  applications  fco  rectify  register,  02,  112. 
may  authorize  inspection  of  registered  design,  L28. 


I -AM  LOES, 

action  for,  s:i,  ss. 

is  alternative  to  action  for  penalty,  88. 
not  considered  in  imposing  penalty,  87. 
in  applications  to  rectify  the  register,  !»_'.  1 1 2. 
what  damages  may  1"'  recovered,  88. 
where  design  is  registered  under  -  ot.  103   .82. 

DATE, 

of  registration  is  date  of  application  to  register,  111.  118,  121,  122,  195. 
where  design  is  registered  under  sect.  103.    Ill,  122. 

no  remedy  for  infringement  prior  to  d  istration,  B2. 

DEFENCES  TO  ACTION,  99  seq. 

DELIVERY  UP, 

of  piratical  articles  may  be  ordered,  95. 

order  for,  can  only  be  made  against  defenlai  it.  133. 
form  of,  134. 

DESIGN, 

meaning  of,  5. 

who  may  register  a,   12 — 50. 

what  may  be  registered  as  a,  <>. 

article  of  manufacture  cann  i,  6. 

mechanical  contrivance  cannot  1"-  registered  a-  a,  >>. 

process  of  man  registered  as  a,  10. 

may  he  registered  even  though  patentable,  13. 

for  part  of  an  article,  1  i. 
imported  from  abroad  may  be  registered  here,  15. 
requirements  of  a  design  necessary  for  registration,  15. 
what  constitutes  a  new  or  original  design,  lj  — 22.     .1  \    velty. 

must  bo  substantially  new,  22  seq. 
new  design  may  be  made  by  a  combination  of  old  d<  signs,  25. 


1MMA. 

3IGN 

-u  m.i\  bo  in. I'll-  bj  ■  combination  <>f  <>1<1  and  new  pari 
by  omission  ol  port  ol  old  design,  31. 
must  not  have  l ii  previously  publish  I 

ty,  48. 
devolul                 j  riu'lit  iii.  Is.  L25. 
how  Registration. 

improper]  ed,  may  1 cpunged,  20,  01,  108. 

I      -      ! 

•  1  design  oannol  be  inspected  during  copyright,  127. 

.  30,  1 10,  1  -~.  128. 
may  be  inspi  1 1  piea  taken  aft*  r  expiration 

pyright,  128. 
must  n"t  be  applied  withoul  i 
5,  91. 
;•>  righl  in.      Set  <  lOFTBIOHT. 
no  pari  of,  can  be  disclaimed,  T''>,  1  IT.  n. 

DIS(  I.AIMI'.i:  ..i  pari  of  di  sign  nol  allowed,  76,  117,  n. 

DOMICILE, 

~li  Oourtehaye  jurisdiction  wherever  proprietor  is  domiciled,  102, 
L37. 
B    boh  and  Irish  Courte  have  jurisdiction  when  proprietor  domiciled, 

136,  L37. 
in    applications   bo  n 
register,  qua  rt .  102, 
procedure  in  applications  to  rectify  where  proprietor  domiciled  outside 
jurisdiction,  1 13. 

DRAWINGS.    8*  Rbpbebxntatiokb. 


EQUTTE 

inn  design  may  be  enforced,  126. 

gnments  may  be  registered,  126. 

EVIDENCE, 

evidenoe  of  matters  entered  therein,  126,  138. 
■  atries  in  n  gister  are  evidenoe  withoul  proof,  126, 
138. 

1  omptrolleras  to  any  official  acl  is  prima*  faeu  evid<  oce, 
128,  138. 
iuij  :  L  ol  Patent  Office  admitted  in  evidenoe,  164. 

apted  withoul  proof, 

■ 

ISO. 


INDEX, 

EVIDENCE    continued. 

evidence  "I  posting,  139,  a, 

statement  of  Comptroller  under  B  lie  36  is  nol  evident  .  I 39. 

purpose  for  which  design  wa  ■!  may  1"-  proved  bj 

ISO,  l  m. 
deliberate  copying  of  a  design  is  evidence  of  novelty,  1 10. 

similarity  "t  colour  may  1 vidence  of  copj 

ci  phi  1 1 1' Trial  success  of  design  is  no  evidence  of  novelty,  32,  ill. 
ezpeii  evidence  should  1"-  receiv<  'I  in  que  tions  of  imitatioi 
evidence  in  *  'ourl  of  Appeal,  134. 

evidence  of  tit) l  request  forregi  tration  i    proprietor,  L24,  125. 

Comptroller  may  dispense  with  evidence  required  by  Rules,  121. 

EXCLUDED  HAYS,  156. 

EXHIBITION    INDUSTRIAL  OB  1NTEBNATIONAL), 
must  be  certified  by  Board  of  Trade,  10. 

or  by  ( >rder  in  ( louncil,  o>. 
list  of  certified  exhibitions  kept  at  Patenl  Office,  IT'J. 
unregistered  design  m  iy  b  •  Bhown  at,  under  certain  conditions,  40. 
exhibitor  may  be  relieved  from  giving  notic  i,  i". 
proprietor  protected  it'  design  exhibited  elsewhere  without  hi>  con- 
Bent,  •!(). 

EXPUNGING  FROM  REGISTER.     See  Rectification. 


FALSE  MARKING  is  an  offence,  61,  116,  147. 

FEES, 

general  list,  172,  17."). 

on  forms,  196. 

are  fixed  by  Board  of  Trade,  151. 

FOREIGN  COUNTRY, 

application  or  sale  of  design  in  a,  is  not  an  infringement,  82,  100. 

articles  sold  abroad  must  be  properly  marked,  57,  185. 

importer  of  design  from  a,  is  the  author,  45. 

if  design  used  in  a,  and  not  used  here  within  six  months,  copyright  is 

forfeited,  115,  185. 
registration  <>t'  design  when  protection  applied  for  in  a,  49,  122. 

see  International,  bti  .  Arrangements. 
list  of  countries  to  which  sect.  103  has  been  applied,  191,  192. 

FOREIGNERS, 

can  register  design,  48. 

foreign  corporation  can  register  Tinder  sect.  108    49,  n..  122,  n. 

FORFEITURE  OF  COPYRIGHT, 
under  sect.  54.  .49,  115. 
under  sect.  50,  sub-sect.  2     115. 
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1111. 1 ■  M  I  ■  : 

ond<  r  is  1 16. 

mi  I  Till  name  actually  ei 

lie. 

propi  hia  name,  104,  116, 

d  for  infringement,  100,  1 1<'>. 
ind  for  expunging  design  from  .  108. 

FORMS, 

under  I  >esigns  Rules,  177     1  B2. 

;  of  Trade,  157. 
list  of,  17.;.  175,  196. 
list  of  places  where  obtainable,  193,  194. 
-  payable  on,  172,  17o.  1 0 
.it  notioe  ol  motion  for  rectification,  112,  n. 

ler  for  delivery  np  of  piratical  artioles,  134. 

FRAUDULENT  I M 1  l'A  I  [ON.     5n  [mttatiow. 


IMITATION, 

of  a  i  design  is  an  infringement,  63,  64 

sann'  questions  arise  as  in  "  novelty,"  66. 
obviou-.  imitation,  66    70. 

definition  of,  I 

method  of  testing  what  i 

the  eye  is  the  judg 

expert  evidence  may  be  necessary,  67. 

state  of  public  knowledge  should  be  oonsidi  n  1.  ''7.  68. 

th  mould  be  looked  at  apart,  68,  70. 

;11  differences  of  detail  immaterial,  68. 

illustrations  of  what  is  an  obvious  imitation,  69,  n. 
fraudulent  imitation,  71,  78. 

definition  of,  71. 

imitation  may  be  fraudulent  though  not  obvious,  63,  72,  I 

imitation  La  not  an  infringement,  71. 

i  !•  v  of  di  sign  imitated,  I  i". 

similarity  oi  i  olour  may  be  evident I  imitataoi 

Oomptroller  may  inform  applicant  if  a  design  i*  an  imitation  of  ■ 
].!■  \ iooal  tered di  sign,  128,  139. 

I  \  I'.W  I'  in a\    ■  19. 

by  unauthorized  application  of  desigi 

only  if  applii  t  purposes  of  sale,  65. 

by  Ha  63,  64. 

ouly  if  seller  knew  design  was  unlawfully  applied,  64,  sv>. 

.  0(5 — 7<». 
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IM'l;iMii:Mi;\  I         ntinutd. 

fraudulent  Imitation,  71.  7:;      And  ■■  Imitation. 
where  desiga  Lb  registered  by    imple,  73     77. 

i-.  only  new  in  some  pai  f .  79. 

La  regisfa  red  in  wrong  class,  81. 

undi  i  i  '.  103  B2,  L28. 
only  in  classes  oi  registration,  20,  a.,  s".  SI. 
only  in  United  Kingdom  and  [sle  of  Man,  65,  82,  100,  ill. 
object  of  design  immaterial  in  question  oi  infringement,  77. 
utility  <>!'  design  immaterial  in  question  of  infringement,  7'.*. 
remedies  for.  >-  Action;  Remedies  fob  Imki.m.i.mi.m. 
defences  (m  action  for,  99. 

INJUN'  DION, 

is  a  remedy  in  equity  apart  from  statute,  92. 

remedy  by,  is  nol  confined  to  registered  proprietor,  86,  92. 

may  be  granted  before  infringement  actually  occurs,  92. 

may  be  refused  even  when  there  baa  1 d  infringement,  9  I, 

primdfacu  case  for,  when  design  actually  infringed,  93. 
againsi  third  parties  parting  with  piratical  articles,  134. 
undertaking  in  lieu  of,  93  seq. 
cn-N  iii  motions  for,  !i:;,  111,  1  !.">. 
interlocutory  injunction,  95 — 98. 

plaint  in  should  apply  for,  95. 

principles  which  govern  the  Court  in  granting,  96,  97,  98. 

motion  for,  sometimes  treated  as  trial  of  action,  98. 

INSPECTION, 

of  register,  127,  128. 

ol  registered  design,  119,  127,  128. 

fee  for,  173. 

of  piratical  design,  130,  131. 

[NSTEUOTIONS  HOW  TO  EEQISTEE,  19 

INTERNATIONAL  AND  COLONIAL  ARRANGEMENTS, 
provisions  of  sect.  103  as  to,  40,  49,  122,  123. 

sect.  104  as  to,  41.  123. 
priority  of  registration,   19,  50. 

time   during  which  application   for  registration  must  be  mad 
122,  184. 

list  of  countries  to  which  provisions  oi  seot.  L03  have  1 n  applied, 

191,  L92. 
International  Convention,  183—189. 

copyright  under,  docs  not  extend  to  Me  of  Man,  11  t.  183. 
list  of  countries  which  are  parties  to,  191,  192. 

INTERROGATORIES  not  allowed  against   defendant  to  action  undei 
sect.  58. ..131. 

IRELAND.     Set  Scotland. 
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[SLE  OF  M  w 

•  -  in,  187. 

103,  1  !  I ' . 

inours  in.  1 37. 
to,  111. 

I    ■  Conv<  ation, 

Hi.  183. 
publication  in,  33,  a. 

documents  sent  to,  124. 


JTJBISDICTION, 

neraUy,  1.".  I    ■   .     .1     '   '•'  !ouh  i '. 
in  applications  to  rectif]  ,102,103.     And  set  1 ;  i  •  1 1 1 1<  \ - 

1  I  ■  •  N  . 

nty  Court  has  no  jurisdiction  except  by  consent,  135,  136. 

nty  Palatine  Court  of  Lancaster  has  jurisdiction,  103,  135. 

edure  in  applications   t<i  rectify  register  when  I  pro- 

pi  ietor  is  domiciled  outside,  1 13. 
li-t  of  places  under  British  jurisdiction  where  penalties  are  imposed 
for  offences,  192. 


KNOWLEDGE, 

ller  that  proprietor  has  not  consented  to  application  oJ  d 

must  1"'  proved  in  action  for  infringement,  64,  s" 
onus  of  proof  is  on  plaintiff,  89,  133. 
should  be  Btated  in  pleadings,  132. 

•  hi  knowledge  is  no  defence  to  claim  for  injunction,  90,  99,  1 1 1. 
in. iv  be  "I  importance  as  regard  90,  144, 

1  15. 
i~  immaterial  in  action  against  manufacturer,  64, 
90,  91. 

LAI  1-. 

form  "i  application  for  n  gistration  oJ  lace  design,  177. 

182. 
;i-  propi  ietor  "i  lace  design,  l  s>". 
p.i\ able  on,  1 75,  196,  197« 
•  - 1 . 

I  \\i   \ffl  BB    •  "I'N  W   PALATINE  COUBT  "I    , 
the  Bigh  •  I   a.,  Li  '•■ 

103. 

LAW  m||  i,  BBS, 
definition  of,  181. 

lifficulty,  82,  1 18,  121. 
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LIOENOE, 

to  apply  design  is  granted  by  registered  proprietor,  184. 
only  with  oonsenl  of  co-propi 
may  be  exclusive  or  oot .  46,  n. 
must  be  in  writing,  Is- 
should  contain  stipulations  as  to  markh 
oannol  be  n  gistored  till  prop] Letoi  I,  W. 

LICENSEE, 

of  righl  to  apply  design,  can  register  himself  as  proprietor,  46,  52, 
85,  124,  L25. 
effect  of  omission  by,  to  mark,  52. 

of  righl  to  Bell  only,  does  nol  I me  proprietor,  Hi. 

cannol  sue  for  infringement,  83,  84,  s''». 
can  obtain  Lnjunct  ion,  86. 
should   stipulate  that    proprietor  will    sue    for 
infringements,  85. 

LIMITATION  OF  ACTIONS,  L01,  n. 

LUNATIC,  copyright  may  be  granted  to,  19, 

MANUFACTURER, 

is  author  of  design,  when,  43. 

is  proprietor  of  design,  when,  1 1,  15. 

is  liable  for  infringement  without  notice,  64,  90,  91, 

MARKING  AND  MARKS, 
prescribed  mark-.  51. 
method  of  marking,  51. 
provisions  of  sect.  5]  as  to,  .">] . 
all  articles  must  be  marked,  5 1  *"/. 
articles  Bold  abroad  must  be  marked,  .IT.  185. 
marking  mu-t  1"'  done  before  delivery  on  Bale,  51,  •";■'!,  54. 
failure  to  mark  entails  forfeiture,  51,  52,  11.5. 
mi  forfeiture  it'  mark  removed  after  Bale,  52. 
proprietor  mu-t  see  to  marking,  •">_'. 

is  liable  for  aegli  ct  of  co-owner,  ■'>-. 

Bhould  stipulate  that  licensees  will  mark,  52,  60. 
effect  "!'  Licensee  failing  to  mark,  52,  60. 
wrong  marks  or  numbers  entail  forfeiture,  •">7.  -">s. 
illegible  mark-  it  numbers  entail  forfeitun 
proprietor  protect*  il  it  he  lias  taken  "  all  proper  steps," 51, 
whether  all  proper  steps  have  been  taken  is  a  question  of  fact,  60,  132. 
omitted  or  illegible  mark-  require  stronger  case  for  relief  than  wrong 

marks,  60. 
superfluous  wrong  marks  immaterial,  I 
false  marking  is  an  offence,  61,  116,  1  IT. 

MECB  \M<   W.  CONTRIVANCE  cannot  be  registered  a-  a  design,  <;. 

MISDEMEANOUR.     >  ■  Offbh 
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\i:\v  OB  ORIGINAL, 

diffi  inal,"  15, 

Mialitv  all  twsi-ntiul   1--.it  tit-     lm  ,1  '.. 

what  constitutes  a  nev  il  design,  16     '-"-'. 

i  tli"  application  is  novel,  16  Mff. 
bination  >>t  "l'l  designs  may  produce  novel  d<  sign,  -■> 

of  old  and  ne*  ly  produce  novel  design,  '-'>\ . 

a  in. iv  produce  novel  design,  31. 

qui  Btion  of  "  novelty  "  is  similar  t..  question  of  "  imitation,"  I 
[uestion  oi 
i-  decided  by  the  • 
utility  or  oommeroial  suooi  se  of  design  imma- 

teri  il  in,  32,  111. 
object  of  design  immaterial  u 
wanl  y  is  defence  to  action  for  infi  100. 

is  ground  for  expunging  Erom  register,  20,  108. 
V'T! 

.■I  intention  to  exhibil  unregistered  design  .it  an  exhibition,  i". 

form  of,  181. 
fee  on,  172,  r.»T. 
may  be  dispensed  with  by  ( >rder  in  <  louncil,  M). 
of  motion  for  rectification  should  bo  ^'ivou  to  i  I  proprietor,  113, 

134. 
form  of,  1 12,  n. 
where  registered  proprietor  is  domiciled  oul  - 

.-ill"'  jurisdiction,  1 1  ■>■ 
where  registered  prop]  ietor  cannol  be  found, 
113. 
four  day (  I  motion  for  rectification  must  be  givei 

trailer,  112,  127,  134. 
by  « Jomptroller  of  time  for  hearing  applicant,  1 19. 
by  applicant  of  intention  to  =n»] >< •;•  1  to  Board  of  Trade,  1 19. 
form  of,  1 78. 
on,  172,  196. 
by  Board  ol  Trade  to  applicant  and  <  'omptroller  of  hearing  of  appeal, 
120. 
Her  of  piratical  articles  thai  proprietor  has  not  consented  to  appli- 

S 
should  clearly  Bhow  whal  design  is  being 
infringed,  s".     A  K 

of  b  entered  oi  ter,  IJ">,  n.,  126. 

■  ' 
1"' 

NUMBER, 

unbar  in  marking  n  I  liable  to  forfeiture, 

i  drawings  must  be  sent  t..  <  lomptroller,  1 16,  1 16, 
lis.  195. 


IM'I  \. 

OBVIOUS  QOTATION.    8*  bin  ltioh. 
OFTEN  BS, 

entry  in  •  L47. 

■  oopy  in  register,  l  IT. 
false  marking,  l  IT. 
unauthorized  use  "i  Royal  Arms,  l  IT. 
false  descriptioD  as  "  patenl  agent,"  1  18. 
punishment  for,  in  I  -'■••  of  Man,  137. 

nti'Hi  for,  in  Scotland,  [reland,  and  [ale  of  ^ F : i » i .  137,  1  iv. 
penalties  for  offences  committed  by  British  subjects  abroad,  148. 
li-t  of  places  abroad  where  penalties  imposed,  192. 

OBDEBS  IX  COUNCIL, 

applying  sect.  i'>;;  to  fo]  s,  li-t  of,  191. 

to  l<i iti-h  possessions,  li-t  of,  192. 
usually  take  effect  four  months  after  date,  50. 
imposing  penalties  Eor  offer  I  rin  places  abroad,  I  18. 

list  of,  192. 
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PARTIES, 

only  registered  proprietor  run  sue  for  infringement,  83 
who  can  apply  for  rectification  of  register,  104  aeq. 
respondents  in  application  for  rectification,  1 13,  134. 

trustee  in  bankruptcy  may  be  made  a  party,  134. 
order  for  delivery  up  of  piratieal  jrnuds  cannot  be  made  against  third 
parties,  133. 

PATENT  AGENT,  nt. 

PATENTS,  DESIGNS,  AND  TRADE  MARKS  ACTS,  1883-  18 
Act  of  1883,  s.  47,  sub-s.  1  ...:>■  -50. 

sub-ss.  2— "...117  —  122. 
s.  48     lis.  11!'.  195. 
s.  49.. .121,  122. 
s.  50,  eub-s.  1...114. 

sub-s.  2     1 15. 
s.  51.  ..51— 62,  115. 
8.  52    .127.  128. 
s.  53.. .128. 
s.  54.. .49,  115,  185. 
s.  55.. .124— 127. 
s.  56     167,  172.  17.--.  196. 
s.  57. ..40. 

s.  58  (a),  (b).. .63—82. 
es.  5^  33—91. 
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PATENTS,  DESIGNS   LND  TRADE  MARKS  A(  X    umtinued, 

A    •      :    : 

-.  61  12 

B,  36  126. 

36  119. 

b,  37  18,  124,  126. 

38  127,  i 

I    91,  92,  102     LIS. 

127,  l  IT. 
94     116,  119. 
S  I,  121. 

96  126,  188. 

97  L19,  139. 
b.  99     19. 

B,  100     124. 

B.   101       1. 

as,  103,  l"i    .  i".  19,  60,  11  1,  122,  123. 

bs.  106,  106.. .1  17. 

B.  108     137,  1  18. 

b.  Ill     136. 

b.  112     137. 

-.117      19,  102,  136,  1 
A   •     :  1886,  9.  6     122. 
A  •  ol  1886,  b.  3     I". 

■  1    ISSN,   b.    1        1  18. 

b.  6     119,  128. 

3.  7     B  I,  B6. 

-.  24      l-'-'. 

PATENT  "1111  B, 

idi  '1  by  Treasury,  1  •'<■'!. 
i-  under  direction  <'t  Comptroller,  168. 

i  by  Board  "i  Trade,  167. 

addn  bs 

Bpp]  t i< m   is  made   t"    Designs   Branch   of,    117, 

it,-*  i  by,  193 

1 :  t  at ,  1 24 . 

••■■I  1 1 j ■  ;it.  128. 
tified  exhibitions  is  kepi  ;>t.  172. 

ord<  i  i"i  !•  ■  tifii  .iti"ii  t<»  1m-  I.  it  at.  1  12. 
164. 

PATT1  !RN,  not  •>'  bable  from  '•  shape  "  and  "  ornami 

1 17.  ii.,  138 


I  MUX.  _'|] 

PENALTY, 

action  for,  audi  I  -88. 

i-  nit.  rnative  to  action  foi  dan  ig 
limitation  of,  s:;.  86. 
damage  not  considered  in  imposing,  87. 
aominal,  may  be  inflicted,  s,i.  87,  101, 
in  action  for,  defendant  need  not  answer  int  ies,  131. 

no  penalty  for  infringement  befon  tration,  82,  n. 

for  offences  committed  abroad,  l  18. 

[>i:ns(»\. 

includes  body  corporate,  49. 

insect,  103 includes  toi  rporation,  49,  a.,  122,  a. 

•«  person  ,\(i(.i;!i:\  i:d," 

within  meaning  of  sect,  112.  ..137,  n. 

within  meaning  of  Bed .  90,  who  is,  104—  108. 

applicant  to  register  who  has  heen  refused  i-  not,  104. 
registered  proprietor  it  erased  by  <  lomptroller  Is,  mi.  ]  16. 
any  person  suffering  loss  is,  104,  \"~>.  l"T. 
any  person  in  same  trade  is  primd  facie,  106,  107,  133. 

PLEADINGS,  131,  132. 

POSSESSION,  meaning  of  "British  Possession,"  161. 

POST, 

any  notices  or  documents  may  be  sent  by,  1 39. 
evidence  of  posting,  139,  n. 

PEACTICE, 

patent  practice  usually  followed  in  design  cases,  129. 
Courts  more  liberal  in  dealing  with  designs  than  wit!  22. 

as  to  allowing  defendant  to  amend  particulars  of  objection,  130. 
defendant  can  raise  questions  previously  raised  by  d 

dants,  130. 
inspection  of  piratical  designs,  130. 
inaction  under  sect.  58  defendant  need  not  answer  interrogatories, 

131. 
plaintiff  must  elect   between   action- nnd']  |     88, 

131. 
pleadings,  131,  132. 
questions  for  jury,  132. 
onus  of  proof  of  ownership  of  design,  132. 

of  "  knowledge  "  in  action  against  !  ■    133. 

applicant  for  rectification  ben 
107,  133. 
in  question  of  fraudulent  imitation.  72.  133. 
delivery  up  of  piratical  goods,  95,  133,  134. 
evidence  heard  in  <  fcmi  1  of  Appeal,  134. 
K.  R 
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PBA<  1 1'  E 

a  application  I  tor,  113,  134. 

ipplication  112,  118. 

juriadii  tion  of  Oou  ow. 

ined  only  on  s] 
grounds,  1 16. 

be  appeal*  '1  from,  when,  1 16. 
I  Jourt  in  application  to  p  in  '"•  appealed  from, 

ion  for  interim  injunction  may  1" 

pra  ■  1 12,  ii. 

PBIORTn  OF  BEQISTB  LTIOH  t.  103     10,  19,  50,  122. 

PEOCEDUEE, 

jularity  in.  may  be  i  121. 

in  appeal  to  Board  of  Trade,  1 19,  120. 
in  applications  to  rectify  register,  112,  113. 

PRl  K  ESS  « '1'  MANM'K  \<  TUBE  i  annol  I  i  A  sign,  10. 

PEOOP, 

Of.        Sft     i'KAi  Hi  E. 

of  titie  to  design  to  1»'  given  to  Comptroller,  1  - 1 — 1  l: < . . 

11 PEOPEE  STEPS,"  -within  meaning*  fcion  for  jury,  60, 

132.     A  Mai:ki.n<i. 

PEOPBIETOB, 
definition  of,  42. 

application  for  registration  is  made  on  behalf  of,  42. 
who  is  the  proprietor  of  a  design,  12,  tv 
author  <>i  desigD  i 
purchaser  or  Licensee  124  seq. 

igner  may  1»',  18. 
infant  <t  lunatic  may  be,  19. 
d  may  !»■.  19. 

■  i  till  proprietor  has,  L8. 
(ii,  rod  proprietor  can  sue  for  infi  ingei 

red  propi  ietor  i  an  obtain  Lnjunctiot 

tor    can    ;i--i.urn    or  othi  1   with   d< 

124. 
apply  for  rectification  of  i  104. 

•  1  di  sign  i    ■'  "  |"  i  s - 1  ieved,"  107, 

Qal  property  of,  i s- 
•••1  by  publication  of  design  during  exhibition  without  In* 

to. 
t,  to  application  of  i  64,  88,  '.'] . 

(illU-  <»f   • 


IN  MX. 

PUBLICATION, 
meaning  of, 

invalidates  subsequent  rogistratioi 
by  public  user  or  exhibition,  S3, 
by  registration,  qua  re,  '■>'■>. 
by  inspection  under  sect.  52,  qua  i 
in  I  ale  of  Man,  33,  u. 

abroa  I  does  not  invalidate  registration,  33,  15. 
confidential  communication  is  nol 
what  communications  are  confidential, 

by  pew  u  to  whom  confidential  communication  has  1 o  made,  39. 

except  ions  to    em  ral  rule,  39,  10,  1 23. 

i-  b  d(  fence  to  action  for  infringement,  100. 

La  a  ground  for  expunging  design  from  register,  108. 

PURCHASES.    8a  Assignment. 


RECTIFICATION  OF  REGISI  ER, 

omissions  or  wrong  entries  in  register  may  be  rectified,  102,  1-7. 

practice  in  rectifying  entries,  112,  n. 

if  entry  cannol  be  rectified  it  must  be  expunged,  112. 

who  may  apply  for,  '.'J,  1<M  jcj.     And  see  Person  Aggrieved. 

grounds  for  expunging  design,  108. 

piratical  design  may  b  I  eyen  it'  there  is  no  infringement, 

•Jo,  91,  H»7. 
name  of  wrongfully  registered  proprii  toi  may  bo  expunged,  108. 
applicant's  name  may  be  substituted,  108—111. 
change  of  name  may  be  registered,  111. 
application  to  rectify  is  made  to  the  High  Court,  102,  136. 

can  always  be  made  to  Courl  in  England,  102. 
can  be  made  to  County  Palatine  Court  of  Lan- 
caster, 103. 
cannot  be  made  to  Court  of  Isle  of  Man.  103,  137. 
whether  it  can  be  made  to  Scotch  or  Irish  Court, 

quaere,  102,  103,  137. 
is  usually  made  to  Chancery  Division,  103. 
cannot  take  form  of  action  or  counterclaim,  112. 
procedure  in,  112,  1 13,  134. 

where  registered  proprietor  is  outside  juris- 
diction, 113. 
damages  may  be  awarded  on.  92,  112. 

it  may  decidd  any  necessary  question  in,  111. 
parties  in,  113,  134. 

9  in,  1  1">,  1  16. 
notico  of,  must  be  given  to  <  tomptroller,  1 12.  127, 
134. 
to  registered  proprietor, 
113,  134. 
R2 
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rill.  \  11-  a  I  'I    REGISTER    a    '■ 

application  t.»  n  otifj ,  decision  ol  Court  In,  may  be  appealed  from,  1 18. 
:  ler  tor  rectification  musl  be  Left  at  Patent  <  >ffioe,  112,  127, 

REGIS!  ER  OF  DESIGN8, 

Pat     •  '  '  !    8,  124. 
i~ .  public,  127. 

t  to8    ''  ind,  1 1 •  It t :■  1  ii ml  1-1"  "i 
Man,  124. 

rtified  oopiea  "f  entries  in,  can  1 btained,  127,  I 

are  evidence  without  further  proof,  126, 

design   •  A  open  to  inspection  during  copyright,  127,  128. 

I  ,in  pei sons,  128. 
proprietor's  name  and  address  is  entered  In,  121,  124. 

ation  i-  enfc  red  in,  121,  124, 
assignee's  or  licensee's  name  is  entered  in,  124,  125. 
otice  of  trusts  entered  in,  125,  n.,  126. 
isignment  may  be  entered  in,  126. 
omissions  or  wrong  entries  in,  may  be  rectified,  127.    And  tee  Re<  i  i- 

;  ion. 
raise  entry  in,  is  a  misdemeanour,  127,  1 17. 

copy  of  an  entry  in,  is  a  misdemeanour,  127,  1 17. 
la primd  facii  evidence  of  all  matte]  L  therein,  126,  138. 

inspection  of,  127,  I  28. 
-  in,  128. 

REGISTRATION, 

ol  design,  application  tor,  117  —  12:3.  193  eeq.     And  set   Aiti. ration 

1  OB  RBaiSI  i:  a  1  [ON. 

under  sect  108     i",  41,  49,  122,  123. 
tificate  of,  121. 
copies  of,  122. 
priority  of,  under  n  !  -.  10  •     10,  19,  60,  122. 
equivalent  to  publication,  quaere,  39. 
who  may  apply  foi .  12     60. 
conflicting  claims  for,  42,  n. 
by  sample  without  description,  effect  "f,  73  »eq. 
in  wrong  'la-  :.  81. 

may  be  in  more  than  one  olass   80,  82,  1 18,  196. 
date  of ,  is  date  of  application,  114,  118,  121,  122,  196. 
Comptroller  may  refuse,  119,  164. 

!  d<  sign  may  be  expunged,  20,  91,  107. 
by  i  person  not  the  proprietor  is  ground  tor  expunging, 

ins. 

isdel 
fringement,  100. 
no  proviaiona]  i  •  now,  1. 
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BEGISTB  \Tln\    continued. 

as  proprietor,  bj  assign irlioensee,  16,  124,  125. 

oannol  be  obtained  till  former  proprietoi  i.  i^. 

oi  equitable  assignment,  1 26. 

BEMEDIES  FOB  LNFBINGEMENT, 
statutory  remedies,  83,  86. 

are  alternative,  81,  88,  181. 

ohoioe  of,  88,  L31. 

only  registered  proprietor  can  pti  tq. 

remedy  by  injunction,  92   eq.     And  set  I  .   >       now. 
piratical  design  if  registered  can  be  expunged,  20,  91. 
delivery  up  of  piratical  articles,  95,  L33. 
in 1 1 Tim  injunction,  95  eeq.     And  •-■  Ewjuwi  now. 
no  romedy  for  infringement  before  date  of  registration 
also  Action. 

representation's  OF  DESIGN, 

drawing  or  specimen  of  design  must  accompany  application  for  regis- 
tration, lis,  195. 

no  certificate  of  registration  given  till  thrco  drawings  sent,  116,  118, 
195. 

regulations  as  to  nature  and  size  of  drawings,  118,  195. 

unsuitable  representations  may  be  refused,  119. 

tw«  i  representations  must  accompany  request  for  search  in  register, 
128,  195. 

REQUEST, 

for  registration.     See  Application  for  Registration. 
for  search  in  register,  128. 

must  be  accompanied  by  two  representations  of  design,  128,  195. 

form  of,  181. 

fee  on,  173,  197. 
for  correction  of  error  in  application  for  registration  or  change  of 
address,  122, 

form  of,  181. 

fee  on,  173,  197. 

RULES, 

are  made  by  Board  of  Trade,  4,  156,  157. 
Designs  Rules,  1890...  167  eeq. 

1893. .174,  175. 

1898. .176. 


SALE. 
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HARLES  TRICE  MARTIN,  B.A.,  F.S.A.,  Assist  int-Ko.  per 
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Wright*!  Court -Hand  Restored.  The  Student's  Assistant 
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The  Nature  and  Value  of  Jurisprudence.-  Second  Enlarged 
I..    i  HAN-TOON,    Barrister-at-Law,  of  the  Middle  Tempi 
-  loth. 

The    Principles    and    Practice    of   Discovery.     With   an 

Appendix  "t  Forma,  including  Suggested  Forms  for  Btating  Objeotions  to 
Dis  very.  Bj  EDWARD  BRAT,  of  Linooln's  Inn,  Barrister-at-Law. 
/..       B  .'.     1885.     Priet  lis.  64.  cloth. 

Law  of  Real  Property.     Chiefly  in  relation  to  Conveyancing. 
Bj    HENRI    W.    CHALLIS,     M.A.,    Barrister-at-] 
1892.     Pi  a  20s.  ;  post/ret,  L6a.  <><(. 

Digest  of  the  Solicitors1  Law  Examinations,  from  1869  to 
l B8  i,  with  Answers.  Each  branch  of  the  1. 1\\  is  arranged  in  separate  headings, 
wit)  List  ol  the  principal  Statutes  and  Cases;  a  Time  Table  in  an  Action ; 
suggestions  as  to  the  mpsl   advisable  Scheme   of    Reading.      s  Edition, 

By  JOSEPH   A.  SHEARWOOD,  Esq.,   Barrister-at-Law.     1884.     Pri*  16*. 

Manual   of  Costs.   -Hints  on    l--i\\    Costs,  with  Special    Forms. 
BILL  CLERK     B  1884.     Priot  it.  W. 
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SIDNEY    WOOLF,  om    oi    Hei    M  Counsel,  assisted  bj    RICHARD 

l.l  V  ,\\  i  »OD,  ivo.     1891.     /■.•     i">  . 
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Hood  &  Challis'  Conveyancing  and  Settled  Land  Acts. 

/  Edition.     With  Vendor  and  Purchaser     Vet,   1874       I  i  .  •■  ■     \.  •    . 

Harried  Women's  Properfa   koto ;  and  Land  <  barge  j  Registration 
Aot,  1888.     With  Notes,  Forma,  and  Rules.     Bj   II    J     FIOOD,  W 
the  Bankruptcy  Registrars  of  the  Hi   b  Court,  and  H    W.  CHALLI8    MA. 
rlster-at-Law,  assisted  bj  II.    L  COLMOR1    Dl  NN,  I:  \  .  Barri  tcr-at- 
Law.     Royal  Bvo.     1896.     i  16». 

Parish   Councils.-   An   Election  Manual  for   Parish   Councillors, 
I  rban  and  Rural  District  Councillors,  and  Guardians  outside  London,  I 
the  <  Irdersof  the  Local  Governmenl  Board  and  th<  Municipal  E 
and  Illegal  Practices    act,  1884;   with  full  Explanator}  Notes  and  an   I 
duction.     By  WALTER  C.  RYDE,  M.A.,  of  the  tnnerTemple,  B 
Lavi  .  Editor  of  "  The  Local  I  tovernmenl  Act,  1894,"  and  Joint  Bditoi  l  ■ 

Local  Oovernment  Act,  1888."    DemyBvo.    1894.   P 

The   Local  Government  Act,   1894:    with  lull    Explat 
Notes,  an    [ntroductory   Chapter  on   Local   Oovernment;   and  an   Appei 
containing  the  Incorporated  A  bi    Loe  J  I  k>v<  i  ■ 

Board.     By    WALTER  O.   RYDE,    M.A.,    Editor  of   "Reporta   of    B 
Appeals,  1886  90  and  1891  93,"  and  Join!  Editor  of  "The  Local  G 
Act,.  1888."     DemyBvo.     1894.     Price  7s.  6d.;  pott  fret,  6s. 

Probate  and  Administration.— Law  and  Practice  in  Common 

Form  mid  Contentious  Business.     Second  Edition.     ByW.  •'.  DIXON,  B  A  . 

LL.M.,  Barrister-at-Law.     1886.     Pria  16s. 

'•This   is  .-i  very  complete  manual,  both  of  the  non-contentious  and  contentious 

business  in  Probate.     The  ohaptera  on  Practice  and  the  Appendu  of   Forms  axe 

especially  full." — Law  Times. 

Divorce  and  Matrimonial.— Law,  Practice,  and  Procedure  in 
Divorce  and  other  Matrimonial  Causes.  Second  Edition.  ByW.  J.  DIXON, 
B.A.,  LL.M.,  Barrister-at-Law.   Bvo.   1891.  Price  20«.  cloth  ; 

•'  We  do  not  know  of  a  fuller  or  more  practical  statemenl  of  the  different  steps  in 
matrimonial  proceedings  than  that  given  here."-  I  ;.  :;i,  1891. 

A  Treatise  on  the  Law  affecting-  Railway  Companies 
Carriers  of  Goods  and  live  Stock.     6V  Bi   J.   11     REDMAN 

Esq.     PostBvo.     1880.     Price  5t. 

Light  :  Digest  of  the  Law  of  Light.— With  an  Appendu  of  Statutes, 
Forms,  and  Plans.     Third    J  \rged.      By    EDWARD    BTANLEY 

EOSCOE,  Barrister-at-Law.     I  1895.     Pi 

Law  of  Husband  and  Wife.— A  Concise  View  of  the  Law  of 
Husband  and  Wife  as  modified  by  the  Married  Women's  Property  Acts      With 
an  Appendix  of    Statutes.      By  ,K  )SK1M1    IIAWuRTH    REDMAN,    I 
Barrister-at-Law.      .  1888.     Pi    -  it.  Bd. 

Roman  Law. — Questions  and  Answers  selected  from  the  B 

Law   Bar  Pass  Examination.     By  JOSEPH  A.  SHEABWOOD,  Esq.,  Bar- 
rister-at-Law.    1884.     Pi  ■■  ■  hi. 

The  Railway  and  Canal  Traffic  Acts,  1854  to  1888.— 

Being  the  Raflwayand  Canal  Tra£Bo  Act,  1854;  the Begulation of  Bai 
Act,  1873;  the  Board  of  Trade  Arbitrations  Act,  1874;  the  Cheap  Trains  a  '■, 
1883;  and  the  Railway  and  CJanal  Traffic  Act,  1888.    Th<  Rules    '••■     I;  ilway 
Commissioners;  tlir  Rules  of  the  Board  of  Trade  as  to  Classification    I 
and  Srhrdulr  <>f    Hat.-,  and  tin-  Kul.-  a-  to  intended   men 
With  Forms,  Fees.     With  Introduction  and  Notes       II    R.  DARLINGTON, 
M.A.,   LL.M.,  of   Lincoln's   Inn.    Barrister-at-Law. 
1889.     Price  16*. 


